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INTRODUCTION

In 1989, the Minnesota State Legislature directed the
Supreme Court to study the right to legal counsel in juvenile
justice matters and recommend criteria to guarantee that right.
Pursuant to that authority the Supreme Court, by order, created
the Juvenile Representation Study Committee to study
representation of juveniles by counsel throughout the state and
to recommend criteria to ensure that the right is exercised in a
meaningful manner. (See Appendix A.) With Judge Bruce Douglas
as its chair, the Committee met monthly to explore the juvenile
justice system. It soon concluded that 1) juveniles do not have
adequate access to representation, and 2) juveniles are easily
encouraged to waive their rights under an inappropriate adult
standard.

The Committee then worked to develop criteria that would
guarantee that delinquent juveniles facing serious charges or
out-of-home placement, which is considered the equivalent to
incarceration for an adult offender, would have mandatory, non-
waivable representation. Other children in the juvenile justice
system would be given an opportunity to consult with an attorney
before waiving their right to representation.

The Committee expressed deep concern for the effect their
recommendations would have upon the governmental units
responsible for funding juvenile representation. It is clear
that adoption of any of the recommendations is going to have a
serious financial impact upon such units. However, the data
available to aid in determining the costs is dispersed and, for
the reasons set forth in this study, insufficient. The Committee
strongly urges the Court to recommend to the legislature a more
specific study of the financing of juvenile representation
services before either body undertakes to implement the Committee
recommendations.

*N.B. Portions of this report were prepared by Professor Barry
Feld from articles he has previously authored. The Committee
gratefully acknowledges this contribution.



RECOMMENDED CRITERIA FOR

APPOINTMENT OF COUNSEL

Delinquency--

A'

B.

C.

D.

Felony and gross misdemeanor--mandatory, non-waivable
appointment of counsel :

Misdemeanor charges which are subject to statutory
enhancement on the second offense--mandatory, non-
waivable appointment of counsel

Any proceeding where out-of-home placement of the
child is sought--mandatory, non-waivable appointment of
counsel

All other delinquency proceedings--consultation with
counsel, waiver on the record after consultation

Traffic Offenses--

A.

B.

C.

Petty misdemeanors punishable only by a fine of not
more than $200--no right to appointed counsel
Non-enhanceable misdemeanor offenses--right to counsel,
waivable as in delinquency proceedings

Enhanceable misdemeanor offenses--mandatory, non-
waivable appointment of counsel

Juvenile Petty Substance and Alcohol Abuse

A.

B.

When out-of-home placement sought--mandatory, non-
waivable appointment of counsel

When no out-of-home placement sought--right to counsel,
waivable as in delinquency proceedings

Protection Matters--

A.

Right to appointed counsel or appointed guardian,
waivable upon totality of circumstances standard; right

-to counsel not waivable when out-of-home placement

sought by party unless child is 10 or under and
guardian has been appointed

Appeals--

A.

Right to appointed counsel on appeal based upon
accepted indegency standards, in delinquency, substance
and alcohol abuse, or protection matters

No right to appointed counsel on appeal from traffic
petty misdemeanor; right to appointed counsel on all
other traffic related offenses as in SA.
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I. THE RIGHT TO JUVENILE REPRESENTATION -- In re Gault

More than twenty years ago in In re Gault, 387 U.S. 1
(1967), the United States Supreme Court held that juvenile
offenders were constitutionally entitled to the assistance of
counsel in juvenile delinquency proceedings. The Gault Court
mandated the right to counsel because ”a proceeding where the
issue is whether the child will be found to be °de11nquent' and
subjected to the loss of his liberty for years is comparable in
seriousness to a felony prosecution”, id. at 36. Gault also
decided that juveniles were entitled to the privilege aqalnst
self-incrimination and the right to confront and cross-examine
their accusers at a hearing. Without the assistance of counsel,
these other rights could be negated. #[T]he juvenile needs the

.assistance of counsel to cope with problems of law, to make
skilled inquiry into the facts, [and] to insist upon regularity
of the proceedlngs....The child °requires the guiding hand of
counsel at every step in the proceedings against him’#. Id. 1In
subsequent oplnions, the Supreme Court has reiterated the crucial
role of counsel in the juvenile justice process. 1In Fare v,
Micha gl C., 442 U.S. 707 (1979), the Court noted that ”“the lawyer
occuples a critical position in our legal system.... Whether it
is a minor or an adult who stands accused, the lawyer is the one
person to whom society as a whole looks as the protector of the

legal rights of that person in his dealings with the police and
the courts”, id. at 719.

The Gault Court based its decision to grant juveniles the
right to counsel on the fourteenth amendment due process clause,
rather than the sixth amendment, asserting that as a matter of
due process ”the assistance of counsel is ... essential for the
determination of delinquency, carrying with it the awesome
prospect of incarceration in a state institution....” 387 U.S. at
36 - 37 (1967). While Gault recognized that the presence of
lawyers would make juvenile court proceedings more formal and
adversarial, it asserted that their presence would impart ”a
healthy atmosphere of accountability.” Id. While the Court
cited favorably recommendations of the President’s Crime
Commission that counsel be appointed automatically whenever
coercive action by the juvenile court was possible, Gault’s
actual holding was narrower, requiring only that “the child and
his parents must be notified of the child’s right to be
represented by counsel retained by them, or if they are unable to

afford counsel, that counsel will be appointed to represent the
childa.” ]Id. at 41.

It is interesting to note that although it is based upon due
process requirements rather than Sixth Amendment rights, the
Gault decision has been limited in application to delinquency
proceedings. The child who is the subject of a CHIPS (Child In
need of Protection or Services) petition has an equal or perhaps
even better chance of being removed from the home, either as part
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of a temporary out-of-home placement or permanent removal from
the home following a termination of parental rights. Given the
Supreme Court’s emphasis on the onerousness of removal of the
child from his or her parents and home, it is surprising that
constitutional due process claims have not yet compelled the
appointment of counsel in child protection matters.
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II. THE STANDARD IN MINNESOTA (Statute and Rules)
A. The Statute

In Minnesota, provision is made for the Gault mandated right
to counsel by Minn. Stat. §260.155, Subd. 2. The statute is
applicable to all proceedings in juvenile court, including child
protection matters, thus providing at least a statutorily
guaranteed right to counsel in such cases.

Minnesota Statute §260.155 Subd. 2 provides that:

Appointment of Counsel. The minor, parent, guardian or
custodian have the right to effective assistance of counsel.
If they desire counsel but are unable to employ it, the
court shall appoint counsel to represent the minor or the

parents or guardian in any other case in which it feels that
such an appointment is desirable.

The statute also provides that the right may be waived upon
an express waiver ”after the child has been fully and effectively
informed of the right being waived.” The Minnesota Supreme
Courts’ standards for advising of and waiving the right to
counsel in delinquency proceedings, promulgated in the Rules of
Procedure for Juvenile Court, are consistent with the Court’s
opinions that juveniles can waive their Miranda rights and right
to counsel, provided that the waiver is “voluntary and
intelligent under the totality of the circumstances.” See e.q.,
State v. Nunn, 297 N.W.2d 752 (1980). In State v. Rubin, 409
N.W.2d 504 (Minn. 1987), the court described the type of
”“penetrating and comprehensive examination” that must precede an
adult defendant’s “knowing and intelligent” waiver and strongly
recommended the appointment of counsel “to advise and consult
with the defendant as to the waiver.” Id. at 506. 1In
incorporating the adult waiver standard for juveniles, the
Minnesota Supreme Court affirmed the principle that juveniles
are legally capable of waiving their constitutional privilege
against self-incrimination, their right to counsel, or any other
constitutional right when the circumstances indicate that they do
so knowingly, intelligently, and voluntarily.

Minnesota Statue § 260.155 Subd. 8 provides that:

Wajver. (a) Waiver of any right which a child has under
this chapter must be an express waiver voluntarily and
intelligently made by the child after the child has been
fully and effectively informed of the right being waived.
If a child is under 12 years of age, the child’s parent,
guardian or custodian shall give any waiver or offer any
objection contemplated by this chapter.
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(b) Waiver of a child’s right to be represented by counsel
provided under the juvenile court rules must be an express
waiver voluntarily and intelligently made by the child after
the child has been fully and effectively informed of the
right being waived. 1In determining whether a child has
voluntarily and intelligently waived the right to counsel,
the court shall look to the totality of the circumstances
which includes but is not limited to the child’s age,
maturity, intelligence, education, experience, and ability
to comprehend, and the presence and competence of the
child’s parents, guardian or guardian ad litem. If the
court accepts the child’s waiver, it shall state on the

record the findings and conclusions that form the basis for
its decision to accept the waiver.

None of the Minnesota cases have specifically focused on the
statutory requirement that the child be fully and effectively
informed of the right being waived which would seem to be an
independent basis for challenging the effectiveness of a waiver.

B. The Rules

The Minnesota Supreme Court’s Rules of Procedure for
Juvenile Court (hereinafter RPJC) address the right to and waiver
of counsel in several separate provisions. The rules governing
delinquency are RPJC 4, 6, and 15. RPJC 4 provides:

Subd. 1. Generally. The child has the right to be
represented by an attorney who shall act as the child’s
counsel.

Subd. 2. Advisory of Right to Counsel. A child not
represented by counsel shall be advised orally by counsel,

who shall not be the county attorney, or orally by the court

on the record of the right to counsel at or before any
hearing on a petition.

Subd. 3. Appointment of Counsel for the child. (A) If the
child or the parent(s) of the child cannot afford to retain
counsel the child is entitled to representation by counsel
appointed by the court at public expense...

RPJC 6.01 which governs the juvenile’s right to remain
silent, includes a Miranda advisory informing the child of a
right to an attorney during custodial interrogation and allows a
youth to voluntarily and intelligently waive the right to an
attorney under the “totality of the circumstances.”

RPJC 15 governs a juvenile’s waiver of the right to counsel
in court. RPJC 15.02 provides that: '

Subd. 1. Standardg. After being advised of the right to

counsel, pursuant to Rule 4, a child may waive the right to
counsel only if the waiver is voluntary and intelligently
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made. In determining whether a child has voluntarily and
intelligently waived the right to counsel the court shall
look at the totality of the circumstances. These
circumstances include but are not limited to: the presence
and competence of the child’s parent(s), guardian or
guardian ad litem, and child’s age, maturity, intelligence,
education, experience and ability to comprehend.

: RPJC 36 provides for the appointment of counsel in juvenile
traffic cases, without differentiating between minor (petty
misdemeanor, non-enhanceable for children at least 16) and major
juveniles traffic offenders (see Minn. Stat. §260.193, which
removes minor juvenile traffic offenders from the jurisdiction of
.the juvenile court.) The rule also fails to provide procedures
for waiver of counsel in juvenile traffic matters.

RPJC 40 and 50 govern the right to counsel and waiver in
child protection matters. Some inconsistencies between the right
of the child and the right of the guardian to waive counsel exist
in these rules. (Compare RPJC 40.02 with the provisions of RPJC
50.01, subd. 1.) child protection matters require that any
waiver be made voluntarily and intelligently, based upon the
totality of the circumstances. For the children of tender years,
(which Minn. Stat. §260.155, subd. 8, presumes to be 12 years
while Minn. Stat. §260.015, subd. 2a(10) suggests is under 10)
waiver on such a basis is not possible. In addition, in many
such cases, the interests of the children can best be represented
by guardians, rather than attorneys. As in many of the cases the
children are facing placement out-of-home, the rule could provide

better guidelines for making decisions regarding appointment and
waiver.
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ITI. IMPLEMENTATION OF THE STANDARD IN MINNESOTA

A. Overall Representation

In the two decades since Gault, the promise of counsel
remains unrealized for many juvenlles in many states including
Minnesota. On the basis of the available data, it appears that
in Minnesota, like many other states, less than half of all
juveniles adjudicated delinquent receive the assistance of
counsel to which they are constitutionally entitled.

See
gege;gl;x Feld, ”In re Gault Revisited: A Cross State
Comparison of the Right to Counsel in Juvenile Court,” 34 Crime &

Delinguency 393 (1988); Feld, "The Right to Counsel in Juvenile
Court: An Empirical Study of When Lawyers Appear and the
‘Difference They Make,” 79 g4_g;;g;LL_g_g;;m;gglggx 1189 (1989).
'In 1984,.only 46.8% of Juvenlles were represented. In 1986, only
45.3% youths had lawyers. And in 1988, only 47.8% had attorneys
at their adjudication. See Feld, supra; State Planning Agency,
#Juvenile Legal Representation -- 1984 and 19887. Professor Feld
reported enormous county-by-county variations in rates of
representation within Minnesota, ranging from a high of 100% to a
low of less than 5%. See Feld, “Right to Counsel,” supra at 1214
fns. 142-143. A substantial mlnorlty of youths removed from
their homes (30.7%) and those confined in state juvenile
correctional institutions (26.5%) lacked representation at the
time of their adjudication and disposition. Id. at 1236-38. 1In
68 of Minnesota’s 87 counties, only 19.3% of juveniles were
represented and over half of all juveniles in those counties who
were removed from their homes (57.6%) or institutionalized

(52.6%) were not represented at their adjudications. Id. at
1220, 1239. (See Appendix B.)

1. Representation in Felony, Misdemeanor and Certlflcatlon

Cases

While juveniles charged with felony offenses and offenses
against the person generally have higher rates of representation
than the overall rate, id. at 1237, such offenses constitute less
than one-quarter of Minnesota’s juvenile courts’ dockets.
Substantially higher proportions of juveniles charged with minor
property offenses such as shoplifting or vandalism, other
delinquency such as public disorder, probation violations or
contempt, and or who were charged with what were then known as
status offenses -- are unrepresented even though many of these
juveniles may be detained or later receive severe dispositions.

The problem of non-representation is also geographically
skewed within the state. Based on 1986 data, for example, about
66.1% of juveniles charged with felony offenses were represented,
as were 46.4% charged with misdemeanors, and only 28.9% of those
who were charged with status offenses. In the urban counties,
82.9% of those charged with felonies had counsel, as did 67.9% of
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those in suburban or small urban counties, as contrasted with
only 49.6% of those juveniles in rural counties. Similarly, in
the urban counties, 64.3% of juveniles charged with misdemeanors
or gross misdemeanors had an attorney, as did 57.9% of the
suburban juveniles. By contrast, only 23.% of rural youths
charged with less serious offenses had counsel.

While there is a general impression that larger proportions
of juveniles have counsel at the certification hearings to
determine whether they should be tried as adults, there is no
reliable data available. To the extent that juveniles facing
certification typically are charged with more serious offenses
and youths charged with serious offenses have higher rates of
representation, there is some inferential support for this view.

We may speculate as to why so many youths are inadequately
represented. Although several explanations suggest themselves,
no reliable study has been done to identify particular causes.
Whatever the reason and despite Gault’s promise of counsel, many
juveniles facing potentially disruptive court dispositions never
see a lawyer and waive their right to counsel without consulting

with an attorney or appreciating the legal consequences of
relinquishing counsel.

2. Representation in Child Protection Matters

Representation in matters alleging children to be in need of
protection or services (hereinafter CHIPS, which includes the
categories of truancy, runaways, and termination of parental
rights cases as well as the cases previously classified as
incorrigibility, dependency, and neglect) remain largely
undocumented. Although the number of cases is three-quarters of
the delinquency cases filed (14,607 cases compared to 20,922
delinquency cases in 1988) no reliable statistics are available
as to representation. Particularly in what were once classified
as dependency or neglect cases, the number of appointments can be
significant if each child, the parents, and the guardians ad
litem all have appointed counsel, as both the statutes and rules
allow. Unfortunately, no statistics regarding these appointments
or waivers are kept. Considering that on-going nature of such
litigation and the substantial fiscal burden they may represent,

it would seem appropriate and desirable that such statistics
begin to be gathered.

3. Representation in juvenile traffic cases

Representation in juvenile traffic cases also remains
largely undocumented. Many major juvenile traffic offenders are
charged with delinguency and statistics regarding their
representation would be part of the delinquency statistics
discussed above. However, other significant offenses, including
such things as DWI, driving without a license, and reckless or
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careless driving) are charged by citation as misdemeanors. an
adult defendant would be entitled to representation on such
offenses, but counsel is rarely assigned to juveniles accused of
the same offense. Minn. Stat. §260.193, subd. 3, does provide
that minor juvenile traffic offenders (those charged with
offenses punishable only by a fine of not more than $200) over
the age of 16 are subject to the laws and court procedures
controlllng adult traffic violators and shall not be under the
jurisdiction of the juvenile court. In petty misdemeanor cases,
the right to an attorney does not attach for an adult and it does
not seem inappropriate to apply the same standard to juveniles
over the age of 16 for minor traffic offenses.

4. Representation on Appeal

It has been suggested to the Committee that failure to
provide indigent juveniles an adequate mechanism to pursue
appeals may contribute significantly to their failure to be
assigned counsel initially. Statistics on juvenile appeals are
not even kept separately, but are grouped together with other
family court statistics. It can be readily inferred from the data
available that only a very small number of juvenile cases are
appealed. A child uninformed as to the basic right to counsel
or unrepresented through the proceedings is not in a position to
evaluate the possibility of an effective appeal. Yet without an
effective appeal, errors occurring at the trial court level,
including the failure to appoint counsel or the acceptance of an
inadequate waiver, cannot be redressed. The right to
representation on appeal is implicit in the right to counsel.
Although both the statutes and the rules provide for a right to
appeal, neither provide a mechanism for the appointment of
counsel or for continuing an appointment made at the trial court
level. Since the juvenile must generally look to some other
source to provide the means to appeal, failure to provide these
mechanisms means matters are simply not appealed. Whether as a
result of financial pressure to hold costs, pressure from parents
to have the matter finished, the refusal of parents to finance
the appeal, the inability of the juvenile to pay for independent
appellate counsel, or some other reason, practitioners seem

reluctant to pursue juvenile matters past the dispositional
stage.

B. Waiving the Right to Representation

1. Standard for Waiver

The most commonly offered explanation of nonrepresentation
is that juveniles waive their right to counsel. 1In Minnesota, as
in most jurisdictions, the validity of relinquishing a
constitutional right is determined by assessing whether there was
a ”"knowing, intelligent, and voluntary waiver” under the
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7totality of the circumstances.” Se . Fare v, Michael C.,
442 U.S. 707 (1979); State v. Loyd, 212 N.W.2d 671 (1973) ; State

v. _Nunn, 297 N.W.2d 752 (1980). See generally, Feld,
#Criminalizing Juvenile Justice: Rules of Procedure for Juvenile
Court,” 69 Minn.L.Rev. 141, 169 - 190 (1984). The judicial
p051tlon that a young minor can ”knowlngly and 1nte111gently
waive constitutional rights unaided is consistent with the
legislatures’ judgment that a youth can make an informed waiver
decision without parental concurrence or consultation with an
attorney. Minn. Stat. §260.155 (1986).

a. Right to Waive

The right to waive counsel and appear as a pro se defendant
follows from the United States Supreme Court’s decisions in
Johnson v. Zerbst, 304 U.S. 458 (1938) and Faretta v. California,
422 U.S. 806 (1975), where the Court held that an adult defendant
in a state criminal trial had a constitutional right to proceed
without counsel when he or she voluntarily and intelligently
elects to do so. The Supreme Court has never ruled on the
validity of a minor’s waiver of the right to counsel in
dellnquency proceedings as such, although it upheld a minor’s
waiver of the Miranda right to counsel at the pretrial
1nvest1gat1ve stage under the ”totality of the circumstances”.

Fare v. Michael C., supra. While Faretta held that an adult
defendant has a constitutional right to proceed without counsel,
whether a )uvenlle defendant can meet the requirements of a
Faretta waiver may be debatable. Moreover, while the Faretta
right to proceed pro se was based on the sixth amendment right to
counsel, Gault based its holding on the fourteenth amendment. In
re Gault, 387 U.S. 1, 41 (1967). A court or legislature could
reasonably determine that the “special circumstances” of youth,
immaturity, and inexperience imposed a significantly higher,
effectlvely unattainable, standard for competence before allowing
the waiver of counsel by a young juvenile. Arguably, Minn. Stat.
§260.155, subd. 8, requiring the child to be fully and

effectively informed prior to waiver is just such a
determination. -

Minnesota’s statutes, court rules, and opinions use the
fadult standard” of waiver, and direct the court to determine
whether a child’s waiver is “voluntary and intelligent under the
totality of the circumstances.” RPJC 15 defines the “totality of
the circumstances” as including, but not limited to, ”the
presence and competence of the child’s parent(s) or guardian, the
child’s age, maturity, intelligence, education, experience and
ability to comprehend.” Continued reliance on the ~adult”
standard of waiver requires raising judicial awareness about the
particular vulnerabilities of youth and assuring that juvenile
court judges conscientiously reviewing waivers under the totality

of the circumstances are able to distinguish between competent
and incompetent waivers.
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Some of the reasons for allowing a child to waive the right
to counsel are judicial convenience, enhanced social control, and
economy. The absence of defense counsel eases Jud1c1al and
prosecutorial administrative burdens thereby increasing the
control of disruptive or dangerous children. 1In addition,
allowing juveniles to waive their right to counsel encourages
children to accept respon51b111ty for their transgressions and
take an active role in their own rehabilitation. Mandating
representation by counsel mlght reduce the child’s own
involvement and participation in his or her case and enhance the
perception of being simply a by-stander to important decisions
affecting his or her life. Allowing a child to make an informed

-choice about legal representation, if properly supervised by the

court, can advance both the goal of control and rehabilitation.
See e.g., In re Manuel R., 543 A.2d 719 (Conn. 1988).

2. Problems with Waiver

The crucial issue for juveniles, as for adults, is whether
such a waiver can occur ”voluntarily and intelligently,”
partlcularly without prior consultation with counsel. The
problem is particularly acute when those giving the advisories
encourage a predetermined result -- the waiver of counsel --
which influences both the information they convey and their
interpretation of the juvenile’s response.

a. Application of Adult Standard

The ”"totality” approach to waivers of rights by juveniles
has been criticized extensively. See generally, Feld,
#Criminalizing Juvenile Justice”, gupra at 173 - 77; Grisso,
"Juveniles’ Capacities to Waive Miranda Rights: An Empirical
Analysis,” 68 calif.L.Rev, 1134 (1980). While courts have
identified factors relevant to the determination of
¥voluntariness®”, they have declined to give controlling weight to
any particular factor, and instead have relied wholly on the
discretion of the trial court in weighing such factors. Relying
on juvenile court judges’ assessments of the totality of the
circumstance has resulted difficulties and inconsistencies. The
multitude of factors implicated by the “totality” approach, the
lack of guidelines as to how the various factors should be
weighed, and the myriad combinations of factual situations make
almost every case unique. These factors have resulted in
virtually unlimited and unreviewable judicial discretion in
determining the fundamental rights of juveniles.

Common sense suggests that juveniles simply are not as
competent as adults to waive their constitutional rights in a
*knowing and intelligent” manner. Studies evaluating juveniles’
understanding of advisories indicate that most juveniles who
receive them may not understand it well enough to waive their
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constitutional rights in a ”know1ng and intelligent” manner. See
e.q, Grisso, "Juveniles’ Capacities to Waive”, supra; Grisso,

ve ' W of s: S o ompetence

(1981) . Professor Grisso also reported that although ”juveniles
younger than fifteen manifest significantly poorer comprehension
than adults of comparable intelligence,” the level of
comprehension exhibited by youths sixteen and older, although
comparable to that of adults, was inadequate. Id. at 1157.
While several jurisdictions recognize this “developmental fact”
and prohibit uncounselled waivers of the right to counsel or
incarceration of unrepresented delinquents, see e.g., Iowa Code
Ann §232.11 (1985); Wis. Stat. Ann. §48.23 (1986), the majority
of states allow juveniles to waive their right to counsel in
delinquency proceedings without an attorney’s assistance.

In Minnesota, nearly one-third of all juveniles removed from
their homes and more than one-quarter of those incarcerated in

secure institutions were not represented. Feld, ”Right to
Counsel,” supra at 1254-56. In addition, the same standard, as

1mp1emented by individual judges, results in dramatic differences
in rates of representation as well as in systematic geographic
variations. The high rates of home removal and incarceration of
unrepresented youths must be a matter of serious concern for all
of the participants in the juvenile justice process -- the
juvenile court bench, the prosecuting attorneys, the organized
bar, the leglslature, and especially the Minnesota supreme court

that has supervisory and administrative responsibility for
states’ juvenile courts.

b. Collateral Legal Issues Raised by Waivers of Counsel

i. oOut-of-home placements

The questionable validity of many juveniles’ waivers of the
right to counsel raises collateral legal issues as well. Unless
validly waived, counsel must be appointed for any juvenile who is
removed from home or confined. See e.q,, is, 440
U.S. 367 (1979). However, basing the initial decision to
appoint counsel on the eventual sentence that will be imposed
presents severe administrative problems since it requires a judge

to predict the eventual sentence prior to knowing anything about
the offender or the nature of the offense.

ii. Statutory enhancement of offenses

While it may be improper to remove or confine any
unrepresented juvenile, it may also be improper to consider
prior uncounselled adjudications for purposes of subsequent
sentencing. See e.q., Baldasar v. Illinois, 446 U.S. 222 (1980);
Burgett v. Texas, 389 U.S. 109 (1967); State v. Nordstrom, 331
N.W.2d 901 (Minn. 1983); sState v. Edmison, 379 N.W.2d 85 (Minn.
1985). The basic principle of Baldasar, that prior convictions
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obtained without representation by counsel or a valid waiver
should not be used to enhance subsequent sentences, has been
applied in several sentencing contexts involving uncounselled
prior juvenile adjudications. See, Feld, “Right to Counsel,”
supra at 1203 - 7, 1335 - 7. While juvenile court judges may not
follow formal sentencing guidelines, their use of prior
uncounselled adjudications when sentencing juveniles for a
subsequent offense implicate the same issues that Baldasar
condemned for adults. Indeed, because of juvenile court judges’
virtually unrestricted sentencing discretion, the Baldasar issues
are especially acute when sentencing juveniles. In addition,
under Minnesota’s Sentencing Guidelines, uncounselled juvenile
adjudications can be used in computing criminal history scores on
subsequent adult offenses.

Another variation of the Baldasar problem arises when status
offenders are sentenced to secure detention facilities or
institutions for violating conditions of their probation. Courts
have used the criminal contempt power to “bootstrap”
unrepresented status offenders into delinquents who may then be
incarcerated. See e.g., L.E.A. v. Hammergren, 294 N.wW.2d 705
(Minn., 1980). (But see, Minn. Stat. 260.301, which prohibits a
finding of delinquency solely on the basis of contempt charges

against a child under the courts jurisdiction for reasons other
than delinquency.)

iii. " Informal Enhancement of Charges and Dispositions

Although the practice does not implicate the Baldasar
holding, prosecutors, courts, and court services officers often
use the records of uncounselled admissions to aid in determining
the nature of the petition to be sought and the appropriateness
of the disposition. Use of such admissions allows identification
of continuing problems, aids in the evaluating the true nature '
and level of the juvenile’s activities, permits rehabilitative
goals to be set, and makes placement determinations more
informed. There is a strong need to continue the use of
uncounselled admissions for these purposes.
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IV. RECOMMENDATIONS TO IMPROVE JUVENILE REPRESENTATION

Based upon the data and testimony available and the charge
given it by the Supreme Court, the Committee considered a number
of criteria to insure that within constitutional 1limits juveniles
were guaranteed the right to representation and that waivers were
knowing, intelligent, and voluntary when they were given. The
general criteria are listed below. Specific recommendations
regarding statutory and rule changes are found in Appendix C.

A. Criteria for Juvenile Representation

1. Delinquency--

Felony and gross misdemeanor--mandatory, non-

waivable appointment of counsel

Misdemeanor charges which are subject to statutory

enhancement on the second offense--mandatory, non-

waivable appointment of counsel

c. Any proceeding where out-of-home placement of the
child is sought--mandatory, non-waivable

appointment of counsel

All other delinquency proceedings--consultation

with counsel, waiver on the record after
consultation

2. Traffic Offenses-~

a. Petty misdemeanors punishable only by a fine of
not more than $200~--no right to appointed counsel

b. Non-enhanceable misdemeanor offenses--right to
counsel, waivable as in delinquency proceedings

C. Enhanceable misdemeanor offenses--mandatory, non-

waivable appointment of counsel

3. Juvenile Petty Substance and Alcohol Abuse--

a. When out-of-home placement sought--mandatory, non-
waivable appointment of counsel

b. When no out-of-home placement sought--right to
counsel, waivable as in delinquency proceedings

4. Protection Matters--

a. Right to appointed counsel or appointed guardian,
waivable upon totality of circumstances standard;
right to counsel not waivable when out-of-home
placement sought by party unless child is 10 or
under and quardian has been appointed
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5. Appeals--

a. Right to appointed counsel on appeal based upon
accepted indegency standards, in delinquency,
substance and alcohol abuse, or protection matters

' b. No right to appointed counsel on appeal from
traffic petty misdemeanor (minor traffic offense);

right to appointed counsel on all other traffic
related offenses as in SA.

B. Rationale for the Proposed Criteria

The Committee felt it was essential that in delinquency
cases involving felony and gross misdemeanor charges, misdemeanor
charges subject to enhancement upon a second offense, and any
delinquency proceeding where out-of-home placement is sought that
the juvenile have a mandatory, non-waivable right to counsel.
This is the Gault case construed narrowly. It would compel the
court to provide at least standby counsel in those cases. A rule
or law mandating non-waivable assistance of counsel for juveniles
appearing in juvenile court would impose substantial burdens on
the delivery of legal services in rural areas. Presumably,
however, rural counties already provide adult defendants with
representation and stand-by counsel in criminal proceedings so
the organizational mechanisms for delivering legal services to
juveniles already exist. Moreover, despite any possible fiscal
or administrative concerns, every juvenile is already entitled by
Gault and by statute to the assistance of counsel at every
critical stage in the process and only an attorney can redress
the imbalance between a vulnerable youth and the state. As the
Supreme Court said in Gault, ~“the condition of being a boy does
not justify a kangaroo court”, In re Gault, 387 U.S. at 28,
especially if the justification proffered for such a proceeding
is simply fiscal convenience. The issue is not one of
entitlement, since all are entitled to representation, but rather
the ease or difficulty with which waivers of counsel are found,
which in turn has enormous implications for the entire
administration of juvenile justice. At a minimum it is necessary
to extend counsel to every juvenile who is facing the possibility
of being removed from home, whether on out-of-home placement or
detention in a juvenile facility.

To ensure that the right to representation is properly
extended, court rules and legislation should prohibit the removal
from home or incarceration of any juvenile who was neither
represented by counsel nor provided with stand-by counsel. Such
a limitation on disposition is already the law for adult criminal

defendants, see e.g., Scott v. Illinois, 440 U.s. 367 (1979), for
juveniles in some jurisdictions, see e.q, Wis. Stat. Ann.
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§48.23(1) (a) (1986) (if counsel is waived, court may not transfer
legal custody of the child), and the operational practice in
jurisdictions such as New York and Pennsylvania, where virtually
no unrepresented juveniles are removed or confined, see, Feld,

”Tn ro Canld+d Ravieitasan S1nra Qi
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nevisiteg”, supra. Such a policy recognizes that
severe dispositions require more rigorous procedural safequards.
To assure judicial compliance with this policy of representation,
as an absolute prerequisite to home removal, the laws governing
dispositions should be amended to provide that no service
provider may receive reimbursement for any out of home placement
disposition for which the court administrator does not certify
that the juvenile was represented by counsel at the proceedings
leading to the adjudication of delinquency and the disposition.

As noted earlier, enhancing sentences on the basis of prior
uncounselled convictions violates both federal and state law.
Minnesota includes some juvenile delinquency adjudications in the
criminal history score of the adult sentencing guidelines. Many
unrepresented juveniles who are later tried as adults may have
their prior, uncounselled juvenile adjudications included in
their adult criminal history scores. Prior adjudications provide
part of the ”prima facie” case which may lead to the transfer of
some juveniles offenders to criminal court for prosecution as
adults. In addition, many judges who sentence on a discretionary
basis in either juvenile or criminal courts also consider
previous delinquency adjudications and dispositions when imposing
the present sentence. Finally, judges who sentence juveniles for
violating a valid court order or condition of probation often
base their finding on a prior, uncounselled adjudication as a
status offender. Whenever judges sentence juvenile or adult
offenders, whether on the basis of guidelines or discretion, and
also consider juveniles’ prior adjudications of delinquency,
additional important legal issue arise. Baldasar, Burgett,
Nordstrom, and Edmison condemn the enhancement of a defendant’s
current sentence on the basis of prior convictions where the
defendant was unrepresented. The enhancement of sentences occurs
both formally by statute or guideline and informally as an
exercise of judicial discretion. Not only are many unrepresented
juveniles routinely adjudicated delinquent and removed from their
homes or incarcerated, but their earlier dispositions
substantially influence later ones. Feld, “Right to Counsel,”
Supra.

Having decided to consider juveniles’ prior records for
disposition both as juveniles and as adults, sentencing
authorities must now confront the reality of uncounselled prior
adjudications and invalid waivers in juvenile courts. 1If
juvenile adjudications are to be used to enhance sentences for
juveniles or adults, then a mechanism must be developed to assure
that only constitutionally obtained prior adjudications are
considered. Again, automatic and mandatory appointment of
counsel in all cases is the obvious device to assure the validity
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of prior adjudications. Anything less will subject a juvenile or
young adult’s sentence to direct or collateral attack, produce
additional appeals, and impose a wasteful and time-consuming

burden on the prosecution to establish the validity of prior
adjudications.

In addition to identifying certain cases in which
appointment of counsel is mandatory and non-waivable and in which
there is limited use of adjudications based upon uncounseled
admissions, a prohibition on waivers of counsel without prior
consultation and the concurrence of counsel would provide greater
assurance than the current practice that any eventual waiver
entered by a juvenile in any type of case was truly ”knowing,
intelligent, and voluntary.” Since waivers of rights, including
.the right to counsel, involve legal and strategic considerations
as well as knowledge and understanding of rights and an
appreciation of consequences, it is difficult to see how any less
stringent alternative could be as effective. An absolute
requirement of consultation with counsel prior to a waiver takes
account of the immaturity of youths and their lack of experience
in law enforcement situations. In addition, it recognizes that
only attorneys possess the skills and training necessary to
assist the child in the adversarial process. Moreover, a
requirement of consultation with counsel prior to waiver would
assure the development of legal services delivery systems that
would then facilitate the representation of juveniles.

When consulting with independent counsel, procedural
mechanisms should be developed to assure that juveniles are
receiving an adequate advisory from counsel prior to entering
waiver and that such waivers are truly “knowing, intelligent, and
voluntary.” These mechanisms might include the following:
advising the child of the right to counsel in language the child
can understand; an explanation of counsel’s role and the
advantages of representation; a comprehensive explanation of the
charges and the nature of the proceedings, the permissible range
of punishment to which the child is exposed, and any additional
facts essential to an understanding of the case including any
defenses or mitigating circumstances; and a clear and complete
explanation of the disadvantages of self-representation.

This advisory would be supplemented by certification of the
advisory and a discussion on the record which establishes: 1)
the child has received the advisory from counsel; 2) judicial
findings of fact on the record that the child a) possesses
sufficient intelligence and capacity to appreciate the
consequences of self-representation; b) an ability to effectively
participate in his or her own case; and 3) counsel advises the
court that the child understands the advisory and the
consequences of waiver.
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Such an advisory could be formalized and standardized as an
appendix to RPJC 15 in a manner similar to the appendix to Rule
of Criminal Procedure 15 which summarizes the waiver of rights
accompanying a plea of guilty. In order to encourage judicial
compliance with the waiver standard, in any case in which a full
and complete record conveying the foregoing information is

lacking, there should be a conclusive presumption that the waiver
of counsel is invalid.

Finally, the right to appeal should be secured. It should
not be dependent upon a parental ability or willingness to pay,
but should be based upon the juvenile’s own standard of living
and comparison of that standard to indigency guidelines by the
trial court. Access to transcript, exhibits, papers, and files
should also be given to the juvenile. Although provision for
recovery of costs from the parents may be made, it should be
noted that such a possibility has a chilling effect on the
willingness of the juvenile to pursue an appeal and introduces
conflict between the juvenile and his or her parents.
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IV. FISCAL ISSUES AND CONCERNS

A. Need for Fiscal Study

Perhaps the most difficult issue the Committee faced was
balancing the constitutional interests of the juvenile against
the allocation of scarce fiscal resources available to those
responsible for funding representation. It has been the goal of
this Committee to identify the most effective, efficient, and
economic method by which the constitutional right to
representation can be fully vindicated. It recognizes that
adoption of any of its recommendations will have a substantial
impact on the delivery of other necessary services. (An informal
estimate was made that 3500 cases would be added to the Hennepin
County juvenile docket, necessitating significant additions to
both the prosecutor’s and defender’s office, as well as
additional allocation of judicial resources, if the
recommendations of the Committee were adopted.) It also
recognizes that inaccurate cost projections, either by this

Committee or by any agency charged with providing services, would
impede sound fiscal planning.

The Committee attempted to identify the present costs of
providing defender services and to predict future costs. Severe
problems and limitations were encountered.  Both the Supreme
Court Task Force on Financing of the Trial Courts and the
Governor’s Council on State and Local Relations, as part of their
examinations of the methods by which trial court functions are
funded, attempted to explore the costs related to providing
defender services. Although defender costs and expenses relating
to felony and gross misdemeanor services were comparatively easy
to derive, as these services are provided through the state
public defender system, costs and expenses relating to both
misdemeanor and juvenile defender systems evaded effective
review. Misdemeanor and juvenile defense are funded on a local
level (either the county or the district) in a number of
different ways, with costs being assigned to different accounts,
depending on the nature of the system by which services are
delivered. The 1989 survey the Supreme Court Task Force
conducted indicated that misdemeanor and juvenile defense costs
are generally not handled as separate accounts; that they may be
part of the court’s, the district’s, or the county’s budget, or
be a part of all three; that expenses, including expert
witnesses, may be part of a different budget and not included in
cost for counsel at all. It thus becomes very difficult to
identify only those costs which directly relate to the
representation of juveniles. In addition, the Committee has
received ample testimony that any increase in defense services is
going to require additional appearances and services from the

~county attorney’s office, necessitating additional funding for

those services. Court services offices may also experience some
financial impact.
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Further, predication of costs of a system of representation
when that system represents only fifty percent of those who are
technically entitled to such representation would amount to
little more than informed guess-work. The amount necessary to
effectively extend the right to counsel to juveniles who are not
presently being represented cannot be based, in any meaningful
way, on the amount expended for those who are represented.

For these reasons, the Committee has a grave concern that
any recommendation based upon present available data for funding
a system to deliver juvenile representation will result in an
inadequately funded system that may seriously underrepresent
juveniles and result in the continuing denial of the rlghts that
are guaranteed. At the same time, the Committee recognizes the
importance of funding considerations, especially at the present
time, and that the accurate analysis of costs is essential to
providing a defender system that can protect the rights of the
juveniles it is to serve. The Committee therefore urges that a
study be designed and executed to evaluate systemic costs based
implementation of all or part of the Committee’s recommendations
prior to implementation of those recommendations. Such a study
would involve determining present expenditures by counties,
judicial districts and other involved governmental units; and
further, would require the identification of the number and type
of cases processed, whether counsel was appointed, whether out-
of-home placement occurred, and the costs involved, including

costs of representation, costs of prosecution services, and costs
of appeal, if any.

In addition, an assessment of the methods by which defense
services are delivered should be made to evaluate the economic
effectiveness of each. The Juvenile Representation Committee has
identified some basic methods by which defense services are
delivered to juveniles. 1In both the Second and the Fourth
Judicial Districts, the state public defender system, with state
funding, provides juvenile defense services. A similar public
defense system provides a dedicated juvenile and misdemeanor
defender system in most suburban and larger rural counties,
funded either on a county or district level. Services may also
be provided under contract by a private firm to a county or group
of counties or the court may appoint private attorneys to deal
with juvenile defense work, either on a case by case basis, or to
handle a number of related matters.

B. Practical Concerns

1. The Use of Guardians

The present development of guardian programs and the use of
guardians in juvenile matters should be encouraged. 1In




25

particular, in CHIPS cases involving infants and children of
tender years, where the child is an innocent victim of the
circumstances in which he or she is found, the role of the
guardian may provide greater benefit to both the child and the
court than an attorney. The guardian’s role is to identify and
advocate the best interests of the child. Properly trained, a
guardian can provide excellent services at a lesser cost to the
system than an attorney. The Minnesota Association of Guardians
ad Litem (MAGAL) has a comprehensive training program which
includes 40 hours of training and periodic evaluation of
performance. Many of the guardian ad litem programs presently
implemented in Minnesota make extensive use of volunteer

guardians. (A copy of the Ramsey County Guidelines for Guardians
.ad Litem is included in the exhibits.)

2. The Importance of Diversion and Predictability of
Outcome

In those counties where the representation rate of juveniles
was significantly high, the Committee was able to identify two
key factors which aided in holding down costs. First, an
adequate diversion program allows the majority of juveniles
offenders to be held accountable for their actions without
requiring court appearance and without a resulting court record.
As a result, although the juvenile is held responsible, questions
concerning out-of-home placement and subsequent use of court
appearances do not arise. Effective diversion programs involve
the concurrence and cooperation of police, the county attorney
and the court. Jointly developed guidelines in identifying
behaviors which will or will not result in diversion, as well as
a method of identifying children in need of treatment so that
appropriate treatment programs are made available, are essential.
Counties with active diversion programs do not have as great an

amount of time dedicated to juvenile trials as those without such
programs.

Second, consistent, predictable outcomes, independent of the
counsel or the judge involved, also seem important as a method of
saving time and money in the juvenile proceeding. Knowing the
probable outcome of the case seems to encourage the juvenile to
admit at an earlier stage and to accept responsibility for his or
her acts, and can serve a valuable rehabilitative function.

Where the outcome can be predicted, trial time and rescheduling
of hearings are significantly reduced. The possibility of
guidelines or dispositional schedules should be explored. Again,
the cooperation and affirmative interaction of the prosecutor,

the defender, and the judge are essential to the effectiveness of
this system.
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3. Providing the Information to the Juvenile--Videotape,
Guardian

Methods of effectively communicating rights, availability of
programs, possible outcomes, and other information to the
juvenile, particularly in large, rural areas, were also
explored. In some juvenile representation delivery systems,
where counsel serves more than one county, the juvenile is not
able to make inquiries concerning the case. Even in counties
where counsel is available and juveniles are encouraged to
consult prior to the scheduled hearing, fewer than 20% of the
juveniles take advantage of the opportunity. By making a
guardian or a videotape available which would explore the various
aspects of the juvenile process, the juvenile may be less
‘reluctant to get the information and would be better informed as
to rights, procedures, and outcomes and better able to
participate in the proceedings. This is not intended to
substitute for the juvenile’s opportunity to consult with an
attorney, but rather to supplement and extend the amount of
information the juvenile has available when making decisions
relating to representation and waiver. One of the fears
expressed by several committee members is that a group advisory
will be given to juveniles in order to save time. Although the
recommended criteria attempt to restrict the possibility of group
advisories, making videotapes or guardians available is another

method to ensure that the juvenile is informed of his or her
rights.

4. Other Issues

a. Decriminalizing traffic and other minor cases--a
significant amount of time, effort, and money could be saved if
most traffic cases and other minor cases were decriminalized,
eliminating the need for appointment of counsel and the presence
of the prosecutor. A Supreme Court Task Force is currently
exploring the ramifications of this recommendation.

b. Specialized education and training--Specialized
training and education for prosecutors and defenders would
improve the quality of representation and speed the process of
handling juvenile trials. Insufficient numbers of skilled
practitioners in this area result in protracted hearings and
frequent rescheduling and rehearings. The Minneapolis Legal Aid
Society has undertaken the project of coordinating efforts to
improve child advocacy and to develop standards for attorneys

practicing in this area. Some of the documents they are using
are included in the exhibits.

c. Regional arraignments and calendaring practices--
Adjustments in present arraignments and calendaring practices
which would allow the juvenile hearing to center more upon the
availability of defense counsel rather than the convenience of
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the court would provide an economic method of making counsel
available in rural areas where counsel acts in more than one

county. This model is very effective in a suburban county where
it is used.
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SUPREME COURT ORDER
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SUPREME COURT OF MINNESOTA

ORDER ESTABLISHING THE JUVENILE REPRESEN-
TATION STUDY COMMITTEE AND
APPOINTING MEMBERS

October 16, 1989

C0-89-1824

WHEREAS, 1989 Minn. Laws Chapter 335, Article 3, Section 43,
authorizes the Supreme Court to study the right to legal counsel in
juvenile justice matters and recommend criteria for that right to the
legislature by July 1, 1990; and

WHEREAS, the right to legal counsel in a juvenile proceeding is
guaranteed under the United States Constitution and is fundamental to
the protection of the rights of the juvenile; and

WHEREAS, the establishment of criteria is necessary to guarantee
the right to counsel in an effective manner; to énsure uniformity of
access to counsel throughout the state; and to secure adequate funding
of legal assistance programs;

NOW, THEREFORE, IT IS HEREBY ORDERED that a Juvenile
Representation Study Committee is established to study representation
of juveniles by publicly funded legal counsel and to develop recom-
mended criteria to guarantee that the right to counsel is exercised in a
meaningful way and in a uniform manner throughout the state. The

Committee shall file its report with the Supreme Court by May 31,
1990.

IT IS FURTHER ORDERED that the following persons are hereby
appointed to serve on the Committee:

Xxcvt




ORDERS

JUVENILE REPRESENTATION STUDY COMMITTEE

Honorable Doris Huspeni
Minnesota Court of appeals
1300 Landmark Tower

St. Paul, Minnesota 55102

Honorable Bruce Douglas
Tenth Judicial District
Wright County Courthouse
Buffalo, Minnesota 55313

Professor Barry Feld
University of Minnesota Law
School ‘

229 19th Avenue South
Minneapolis, Minnesota 55455

Senator Michael Freeman
Minnesota State Senate
122 State Capitol

St. Paul, Minnesota 55156

Honorable Allen Oleisky
Hennepin County Juvenile Center
626 S. Sixth Street

Minneapolis, Minnesota 55458

Honorable Thomas Lacy

First Judicial District

Dakota County Government Cen-
ter

Hastings, Minnesota 55033

Marcia Statton

Corporate Counsel—Medtronic
7000 Central Avenue N.E.
Minneapolis, MN 55432

John Stuart
Public Defenders Office

Hennepin County Government
Center

Minneapolis, Minnesota 55487

Ann Carrott, Esq.

Douglas County Attorney’s Office
Douglas County Courthouse
Alexandria, Minnesota 56308

Joanne Vovrousky, Assistant At-
torney

403 Government Services Center
Bldg.

320 W. Second Street

Duluth, Minnesota 55802

Roger Swenson

Eighth District Public Defender
214 6th Avenue

Madison, Minnesota 56266

Commissioner Lee Luebbe

Winona County Board of Commis-
sioners

1009 West Howard

Winona, Minnesota 55987

Salvador Rosas
Neighborhood Justice Center
500 Laurel

St. Paul, Minnesota 55102

IT IS FURTHER ORDERED that Judge Bruce Douglas shall serve
as Chairperson of the Committee and that Stephen Forestell, of the
Minnesota State Judicial Advisory Service, shall serve as staff to the

Committee. '
Dated October 16, 1989

BY THE COURT

PETER S. POPOVICH
Chief Justice

Minn.Rep. 443446 N.W.20—4 xcvi
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1988 JUVENILE LEGAL REP.

ATTORNEY TYPE AT DISPOSITION--1988
COUNT I

ROW PCT IPRIVATE- PUBLIC D COURT AP NONE
IHIRED10W EFENDER POINTED

I I 21 31 4
T i ERECTEED) CUDEPPOT) COPPODET) PRREEUSS

8 I 41 01 17 1 338

WINONA [ 101 01 471 942

1 181 01 781 518

WRIGHT [ 281 01 171 84

87 I 11 01 I 30

YELLOW MEDICINE [ 2.6 [ 0 I 205 1 7.9

STATE 664 5731 3499 14734

TOTAL 2.7 22,9 140  58.9

NUMBER OF MISSING OBSERVATIONS = 456

Bt Bt et et et et 0 et = e

OTHER

ROW
TOTAL

89/06/19.

14




L'II-3‘ TABLE 8
L‘ RATES OF REPRESENTATION AND OFFENSE | s
- 4 Lt 4+ P s’
STATEWIDE URBAN *“JSUBURBAN ‘™ RURAL
L ATTORNEY => YES NQ YES NQ IES NQ YES NO
OVERALL
‘$ Counsel 45.3 54.7 62.6 37.4 55.2 44.8 25.1 74.9
Lat Adjudication
~ FELONY 66.1 33.9 82.9 17.1 67.9 32.1 49.6 50.4
JFelony Offense
Against Person 77.3 22.7 88.8 11.2 74.9  25.1 63.7 36.3
Lfelony Offense
Against Property 63.0 37.0 80.8 19.2 65.8 34.2 46.7 53.3
LMISDEMEANOR 46.4 53.6  64.3 35.7  57.9 42.1  23.5 76.5
Minor Offense
Lkgainst Person 62.4 37.6 80.7 19.3 57.3 42.7 40.7 59.3
kinor Offense
L\gainst Property 44.6 55.4 70.8 29.2 56.7 43.3 20.6 79.4
Dther
Pelinquency 44.9 55,1 51.3 48.7 61.0 39.0 26.6 73.4
LdTATUS 28.9 71.1 45.6 54.4 33.9 66.1 14.3 85.7
WERALL
;i Counsel 38.9 61l.1

at Disposition

L
L
_
_
i
;
)
;
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TABLE

ATTORNEY TYPE AND OFFENSE

STATEWIDE URBAN
L PRIV PD CA NONE PRIV PD CA NONE
JVERALL
: 5.1 28.5 11.7 54.7 8.0 54.5 .1 37.4
?ﬁLONY 8.1 36.0 21.9 33.9 13.2 69.6 0.1 17.1
lony Offense
\gainst Person
L 11.2 43.5 22.7 22.7 18.7 72.7 0.4 11.2
ilony Offense
wgainst Property
L‘ 7.2 34.0 21.7 37.0 12.4 68.5 - 19.2
[ISDEMEANOR 5.5 29.4 11.5 53.6 9.1 55.2 0.1 35.7
nor Offense
gainst Person
‘ 6.4 40.5 15.5 37.6 10.1 70.7 - 19.3
Lnor Offense
gainst Property
L 4.9 27.5 12.2 55.4 10.4 60.4 0.1 29.2
ther
linquency .
[ 6.5 29.7 8.7 55.1 7.1 44.1 0.1 48.7
ATUS
2.1 21.6 5.1 71.1 2.3 43,2 - 54.4
j )
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TABLE
\-82,83 ATTORNEY TYPE AND OFFENSE
.
SUBURBAN RURAL
PRIV PD CA NONE PRIV PD CA NONE
e
OVERALL
LA 2.5 29.6 23.1 44.8 3.8 5.2 16.2 74.9
TELONY % 3.8 33.3 30.7 32.1 6.3 7.6 35.6 50.4
elony Offense’
L.gainst Person
4 6.9 34.9 33.1 25.1 8.8 10.9 44.0 36.3
Lelony Offense
gainst Property
% 3.0 32.8 30.0 34.2 5.8 6.9 33.9 53.3
LISDEMEANOR $ 2.2 30.9 24.8 42.1 3.9 4.6 15.0 76.5
inor Offense
Jainst Person
2.3 30.0 25.0 42.7 4.7 6.6 29.5 59.3
inor Offense
jainst Property
¥ 1.7 27.8 27.2 43.3 2.6 4.7 13.2 79.4
L;her
delinquency
3.2 38.8 19.0 39.0 7.3 3.6 15.8 73.4
3STATUS
E 2.0 22.0 9.9 66.1 2.0 4.8 7.4 85.7
i )




APPENDIX C
RECOMMENDED AMENDMENTS

JUVENILE RULES AND STATUTES
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PROPOSED AMENDMENTS TO STATUTES AND RULES TO IMPLEMENT
RECOMMENDATIONS

The Committee, in its review, was satisfied that Minnesota
has a good statutory scheme for ensuring the right of a juvenile
to representation, but that due to a number of factors that

M ama Fwamiamdelir £ail1ad e S o A

scneme Lscqucuu;y failed to pLUVLue the proceution to which the
juvenile is entitled. The following recommendations involve some
statutory changes, along with the reasons for them, but largely
concentrate on amending the rules so that compliance with
constitutional and statutory guarantees is protected and
juveniles are prevented from waiving rights without first being
fully informed of the consequences of such waiver.

Minn. Stat. §260.155, subd. 8(a), which allows parents or

‘guardians to waive representation of counsel for children age 12

or under should be amended to change that to the age of 10 if the
recommendations of the Committee are to be adopted. (See
proposed amendments to RPJC Rule 50. Too often, for older

children, parents waive counsel for reasons other than the best
interests of the chiid.

Minn. Stat. §260.193, subd. 1(c) and 8(e) should be amended
to raise the amount to $200, bringing the statute into conformity
with the petty misdemeanor statute, Minn. Stat. §609.02, subd.
4a. (See, Minn. Stats. §§609.0331 and 609.0332)

Provider statutes (those dealing with placement and/or
treatment programs) should be amended to prevent the provision of
services unless presence of counsel at the proceeding is
certified by the court administrator.

Minn. Stat. §611.25 should be amended to allow the state
public defender to provide appellate counsel. Under ordinary
circumstances, the Supreme Court has authorlty to order the state
office to provide such services. However, given the significant
fiscal impact that such a requirement would have upon the state
defender’s office, the legislature should commit itself to a
fitting and reasonable appropriation to cover the costs.




c o - - vt vt . v vt t - 00 1  H '

DELINQUENCY MATTERS

Proposed Draft - Rule 4.01, Subd. 2
Advisory of Right to Counsel

Subd.2 Advisory of Right to Counsel. A child not
represented by counsel shall be advised orally by counsel, who

shall not be the county attorney, of the right to counsel at or
before any hearing on the petition.

Counsel shall advise the child substantially as follows:

(a) that the child has the right to be represented by
counsel throughout proceedings on the petition;

(b) that the child has a right to counsel appointed by the

court at no cost to the child if the child is unable to afford
counsel:; :

(c) that representation by counsel includes the following:

(i) counsel cannot disclose to anyone else, without the
consent of the child, the contents of any
communication between counsel and the child.

(ii) counsel will discuss the charges with the child,
with reference to the possible consequences of a
finding of guilt, including the possibility of out-of-
home placement as a consequence for failure to obey a
court order;

(iii) counsel will review with the child both the
evidence pointing toward guilt, and also evidence
supporting possible defenses, including constitutional

issues that might affect the ultimate decision of the
court;

-(iv) counsel will serve as an independent advocate for

the child’s interests as the child determines them to
be;

(v) counsel will, if requested by the child, conduct
discovery, investigation, trial preparation,

negotiation, trial, and post-trial proceedings as in a
criminal matter.

Counsel shall cértify compliance with the requirements of
this rule in person to the court according to the Right to
Counsel Acknowledgment form in Appendix '




Comments to Proposed Draft - Rule 4.01, Subd. 2

This rule is designed to provide three elements in an
advisory to the child:

(1) the advisory will be done by an independent attorney,
not by the court. This procedure ensures that the child will
receive an adequate advisory of right to counsel and an attorney
will be physically present who can be appointed to represent the
child.

(2) the child’s right to appointed counsel will not be based
upon parental income. This is to avoid creating a conflict of
interest between parent and child.

(3) the advisory includes not only a review of the charges
and possible consequences, but also a review of the duties of
appointed counsel. This ensures that in deciding whether to
waive counsel under Rule 15.02, Subd. 1, B., the chilad actually
knows what services the lawyer will provide in representing the
child.




roposed Draft - le 15.0 Subd.
Sta rd or Waiver of Right to Counse

A. TIn all proceedings on felony and gross misdemeanor
charges, on misdemeanors which are subject to enhancement upon a
second offense, or when out-of-home placement of the child is
sought by a party, if the child is unable to afford counsel, the
court shall appoint counsel for the child.

B. 1In all other delinquency proceedings, except for those
traffic violations covered by Rule 36, the court may permit the

child to waive counsel, provided that the court determines on the
record that:

(1) The child has been given the advisory provided in
Rule 4.01, subd. 2. The court shall review the Right to

Counsel Acknowledgment Form, found in Appendix _ , with the
child.

(2) The child’s decision to waive counsel is a knowing
and voluntary one. This shall be determined by the court’s
review of the totality of the circumstances, including:
the presence and competence of the child’s parent(s),
guardian or guardian ad litem, the child’s age, maturity,
intelligence, education, experience, and ability to
comprehend; and other relevant factors.

(3) No party to the proceeding seeks an out-of-home
placement of the child.

C. If the court accepts a child’s waiver of right to
counsel as provided by Rule 15.02B, the court may reserve the
right to place the child out-of-home. However, if the court, at
disposition, orders out-of-home placement, the child may wlthdraw
the admission and counsel shall be appointed as in Rule 15.02 A.
If the court in a subsequent review or modification of
disposition hearing recommends out-of-home placement, counsel
shall be appointed but the plea admission not be withdrawn.




comments to Proposed Draft - Rule 15.02, Subd. 1

A. This language is based on Rule 5.02, subd. 1, Rules of
Criminal Procedure. The Comment to that rule provides that if

the defendant wishes to proceed pro se in accordance with Faretta
v. California, 422 U.S. 806 (1975), then ”"the appointed counsel

would remain available for assistance and consultation if
requested by the defendant.” Thus the proposed Rule seeks to
provide, with respect to felonies and gross misdemeanors, the
same level of representation given to adults.

The proposed Rule adds appointed counsel for “enhanceable
misdemeanors,” and in this respect gives the child a greater
right to appointed counsel than an adult would have. This is
appropriate because of the following considerations:

(1) the most common enhanceable misdemeanors are DWI,
prostitution, and assault in the fifth degree. These
charges suggest that the child involved may have some fairly
serious problems. Also they are the misdemeanors which

(2) the child is unlikely to be able to understand the
concept of enhancement of subsequent offenses.

B. The ”other misdemeanors and offenses” described here
include over 50% of a typical juvenile court’s caseload:
shoplifting, disorderly conduct, truancy, absenting, beer
drinking, etc. In these cases, where no out-of-home placement is
contemplated, waiver of counsel after a Rule 4 advisory is
permissible. Note, however, that the attorney who does the Rule
4 consultation must verify on the record that the proper advisory
was given.l In these cases, it is the responsibility of the
court to make sure that none of the parties are seeking out-of-
home placement. If such placement is later sought on the basis

of one of these offenses, admitted in court without counsel,
counsel will then be appointed.
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TRAFFIC OFFENSES

= Ru 36.0 S . 3

Subd. 3. Counsel for Child. i t unsel is not
equi ild arged with i ic o s
punishable only by a fine of not more than $200. In all other
proceedings on traffic offenses, the court shall appoint counsel,

subject to waiver as provided in Rule 15.02, subd. 1.
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CHILD PROTECTION MATTERS
Propos t - R 0.0 Subd.

Subd. 1. Standards. A person entitled to counsel pursuant
to Rule 40 and to any other right pursuant to these rules may
waive the right to counsel and any other right only if the waiver
is voluntarily and intelligently made. If a party to the

proceedings seeks out-of-home placement of the child, the court
shall not permit waiver of the right of the child to counsel
unless the child is 10 vears or undgg and a guardian has been

a in . the W -of- acement
i ot sou 1l vi t

totalit t ircumsta s clu ne (o] n
ompetence o child’ ent (s i o dian ad
litem, the child’s age, maturity, intelligence, education,

erience, and abili o_comprehend; a ot elevant factors

in determi W the child’s sj to waive counsel is

knowing and voluntary. If the child is not present or if the

court determines in writing or on the record, based on the
totality of the circumstances, that the child is incapable of
understanding the proceedings or participating in the child’s own
behalf, the guardian ad litem may waive the right to counsel and
any other right.
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APPEALS

Proposed Draft - Rule 31.01, Subd. 1(C): Subd. 2(C) and addin

Subd. 3.
Right to Appointed Counsel on Appeal and to Transcripts,

Providing Notice in Delinquency Proceedings

RULE 31.01 APPEAL BY CHILD, PARENT(S), OR GUARDIAN OF THE CHILD

Subd. 1. Appealable Orders

L X X

(C) On appeal a child shall be entitled to be represented
by counsel. Upon a determination by the trial court, according
to accepted standards, of indigency of the chjld, appointment of

couns shall be at lic expense.

Subd. 2. Procedure. The procedure upon appeal by the child
or the parent(s) or guardian of the child shall be as follows.

d kR

(C) Transcript, Affidavits, Papers, Files, Exhibits. The
Minnesota Rules of Civil Appellate Procedure to the extent
applicable shall govern the transcript of the proceedings and the
transmission of the transcript and record to the Court of

Appeals. U b ourt a
accepted standarxrds, of indigency of the child, the transcript of
the proceedings shall be provided to the chijld at public expense.
Subd. 3. The trjal court shall inform the parties in

writi or o i diatel jud

ispositi i . to a a t t t ourt-
appointe uns copies of a t scripts a ecords in
t case of indj .
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Propo aft - Rule 63, Subd. ; Subd. C): and addin
Subd. 4

Ri [o) int nse e and t s
Providi Notice in child Protection Cases

Subd. 1. (A) Appealable Orders. Any person with the rlght to

participate may appeal to the Court of Appeals from a final order
of the court.

{R) ANV narenn annaal ines cla: 11 b" ent-ﬁ t1 ad dm bn
epres ed cou u dete i the t court
a i 0 _acc t s, of i e of a t
eali a i t of ¢ el fo t t+ be at

public expense.

Subd. 2. Procedure. The procedure upon appeal shall be as
follows:
dk Kk

(C) Transcript, Affidavits, Papers, Files, Exhibits. The
Minnesota Rules of Civil Appellate Procedure to the extent

applicable shall govern the transcript of the proceedings and the
transmission of the transcrlpt and record to the Court of

Appeals. ion by t t ordij to
accepted standards -~ "‘1""'6'1"“' of the vparty apvealing the
scri edj ovi t
a ali a ublic expense.
L2 X ]
Subd. c t s
writ o t imme t
disposi t to appea ight co -
a i a S ts e s i
t se o




Comme o Pr d t of Rules 31 an .

Both rules extend the right to appointed counsel to
juveniles on appeals and ensure that transcripts and other costs
are covered according to the standards of indigency as determined
by the trial court. The trial court also has the duty to inform

the parties of the necessary information to facilitate the appeal
process
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EXHIBIT 1
ARTICLES ON JUVENILE REPRESENTATION

BY PROF. BARRY FELD

#Criminalizing Juvenile Justice: Rules of Procedure for the

Juvenile Court,” 69 Minnesota Law Review 141, pp. 169-190
(1984)

”In re Gault Revisited: A Cross-State Comparison of the Right

to Counsel in Juvenile Court,” 34 Crime and Delinquency,
pp. 393-424 (1988)

"The Right to Counsel in Juvenile Court: Fulfilling Gault'’s

Promise,” prepared for Children, Families and Law Judicial
Council, (1989) '

An additional article, “The Right to Counsel in Juvenile Court:
An Empirical study of When Lawyers Appear and the Difference
They Make,” 79 Journal of Criminal Law and Criminology 1185
(1989) has been included in the materials, but is not
reproduced here because of its length.
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Criminalizing Juvenile Justice: Rules of
Procedure for the Juvenile Court

Barry C. Feld*

L Introduction...........coviiiiiiiiiini i, 141
II. Historical Background..............vovviieievnnnnnnn. 142
A. The Progressive Juvenile Court ................. 142

B. The Constitutional Domestication of the
Juvenile Court........covivvvineniienrinenennn... 151

C. The Background of Minnesota’'s Rules of
Procedure for Juvenile Court.................... 164

III. Waiver of the Right to Remain Silent and the Right

toCounsel. ...t i e 169
[V. Detention and Identification Procedures ............ 191
A. Preventive Detention ...............covvvvvnnnn.. 19
B. Identification Procedures ........................ 209
V. Petitions and Probable Cause........................ 217
V1. Ewvidentiary Hearings................coovvvvveinienn, 229
2 T o - 1 243
A. Accurate Fact Finding ....................o0... . 244
B. Preventing Government Oppression ............ 246
VIII. Reference of Delinquency Matters................... 266
X, Conclusion ..ot i, 272

I. INTRODUCTION

The 1967 United States Supreme Court decision In re
Gaultt precipitated a procedural revolution that has trans-
formed the juvenile court into a legal institution very different

Professor of Law, Unuversity of Minnesota. [ benefitted from the criti-
cal comments of a number of colleagues who reviewed an earlier draft of this
Article, including Ms. Kathy Bishop and Professors Daniei Farber, Richard
Frase. and Robert Levy. Of course, they bear no responsibility for my failure to
heed their advice. This Articie could not have been completed without the re-
search conuibutions of a number of students whose assistance is gratefully ac-
knowledged. including Maria Wyant Cuzzo, Gadi Hill, Elizabeth Neufeld-Smith,
Polly Peterson, Jef Saunders, Agnes Schipper, Ann Underbrink, and Mary Ann
Wray.
1. 387U.S.1 (1967).

141
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care and regenerative treatment postulated for children."%

III. WAIVER OF THE RIGHT TO REMAIN SILENT AND
THE RIGHT TO COUNSEL

When the Supreme Court in In re Gault made the privilege
against self-incrimination applicable to juvenile court proceed-
ings,%! the procedural safeguards developed in Miranda v. 4ri-
zona®? also became applicable to juveniles. Accordingly, the
validity of a minor's waiver of fifth amendment rights, the vol-
untariness of any confession obtained, and the waiver of any
other constitutional right were determined by assessing
whether there was a ‘“knowing, intelligent, and voluntary
waiver” under the “totality of the circumstances."9 Prior to
Miranda, only the *voluntariness” of a confession was deter-
mined by judicial review of the totality of the circumstances.*

90. Kent v. United States, 383 U.S. 541, 556 (1966).

91. 387 U.S. 1, 42-57 (1967); see supra notes 46-47 and accompanying text.

92. 384 U.S. 436 (1966). The Gault Court cited Miranda as authority for the
assertion that persons. even juveniles, cannot be compelled to testify against
themselves. See /n re Gault, 387 U.S. at 50 n.87, 58 n.97. Because Miranda
nghts attach whenever an accused is in custody, presumably Gault extends
those same nghts to juveniles, even though the decision itself was concerned
with adjudicatory nghts. See id. at 13. Although the Supreme Court has never
explicitly held that Miranda applies to juvenile proceedings, the Court, in Fare
v. Michael C., 442 U.S. 707 (1979), “assume{d} without deciding that the Mi-
-anda pnnciples were fully applicable to the present (juvenile} proceedings.”
/d at 717 n.4

93. Miranda. 384 U.S. at 444; see also Brady v. United States, 397 U.S. 742
(1970) (guilty pleas); Johnson v. Zerbst, 304 U.S. 458 (1938) (waiver of counsel).
See generaily Y. KAMISAR, A Dissent from the Miranda Dissents, in PoucE IN-
TERROGATION AND CONFESSIONS: ESSAYS IN Law AND PoLicy 41-76 (1980) (inade-
quacy of “totality of circumstances™ evaluations of voluntariness); Dix, Waiver
in Crirunal Procedure: A Brief for More Careful Analysis, 55 Tex. L. Rzv. 193,
214-16 (1977) (discussing the distinction between “voluntarily” and “know-
ingly™).

In Johnson v. Zerbst, 304 U.S. 458 (1938), the Supreme Court first estab-
lished the “totality of the circumstances” test to determine the validity of a
waiver of nghts:

A waiwver 1s ordinanly an intentional relinquishment or abandonment

of a3 known nght or privilege. The determinauon of whether there has

been an intelligent waiver of the nght to counsel must depend, in each

case, upon the parucular facts and circumstances surrounding that

case, including the background, experience, and conduct of the
accused.

Id. at 464.

94, See. e.g. Rogers v. Richmond, 363 U.S. 534, 543-44 (1961); Ashcraft v.
Tennessee, 322 U.S. 143, 153 (1944); Comment, Juvenile Confessions: Whether
State Procedures Ensure Constitutionally Permissible Confessions, 67 J. Caoa. L.
& CrRIMINOLOGY 199, 196 (1976). See generally Developments in the Law — Con-
Jessions, 79 HARv. L. Rev. 938, 954-1030 (1966) (general discussion of the “volun-
tanness” issue prior to Miranda).
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Since Miranda, however, the validity of waivers of both the
fifth amendment privilege against self-incrimination and the
sixth amendment right to counsel are evaluated under this test
as well.ss :

Even before Miranda and Gault, the United States
Supreme Court instructed trial courts to be particularly solici-
tous of the effects that a youth’s age and inexperience may
have on the validity of waivers and the voluntariness of confes-
sions.%8 [n re Gault reiterated and reemphasized that “admis-

95. Miranda, 384 U.S. 436, 475-77 (1966); see also Mincey v. Arizona, 437 U.S.
385, 396-402 (1978) (detailing the circumstances of police interrogation of hospi-
talized accused that demonstrated that accused’s will was overcome).

96. In Haley v. Ohio, 332 U.S. 596 (1948), a fifteen-year-old “lad™ was inter-
rogated by police in relays beginning shortly after midnight, denied access to
counsel, and confronted by confessions of codefendants before he finally con-
fessed at five o'clock a.m. The Supreme Court reversed his conviction, ruling
that a confession obtained under these circumstances was involuntary:

What transpired would make us pause for careful inquiry if a ma-
ture man was involved. And when, as here, a mere child—an easy vic-
tim of the law—is before us, special care in scrutinizing the record
must be used. Age 15 is a tender and difficult age for a boy of any race.

He cannot be judged by the more exacting standards of maturity. That

which would leave a man cold and unimpressed can overawe and over-

whelm a lad in his early teens. This is the period of great instability
which the crisis of adolescence produces. . . . |W]e cannot believe
that a lad of tender years is a match for the police in such a contest.

He needs counsel and support if he is not to become the victim first of
fear, then of panic.

The age of petitioner, the hours when he was grilled, the duration
of his quizzing, the fact that he had no friend or counsel to advise him,
the callous attitude of the police toward his rights combine to convince
us that this was a confession wrung from a child by means which the
law should not sanction.

/d. at 599-601.

In Gallegos v. Colorado, 370 U.S. 49 (1962), the confession was obtained
from “a child of 14." The Court reiterated that the youth of the accused is a
special circumstance that may affect the voluntariness of a confession, and it
reemphasized the vulnerability of youth:

. But a l4-year-old boy, no matter how sophisticated, is unlikely to have
any conception of what will confront him when he is made accessible
only to the police. . . . [W]e deal with a person who is not equal to the
police in knowledge and understanding of the consequences of the
questions and answers being recorded and who is unable to know how
to protect his own interests or how to get the beneflts of his constitu-
uonal rights.

Id. at 54. It then added:

A lawyer or an adult relative or friend could have given the petitioner
the protection which his own unmaturity could not. Adult adwvice
would have put him on a less unequal footing with his interrogators.
Without some adult protection against this inequality, a l4-year-old boy
wo:ldhn%t' be able 1o know, let alone assert, such constitutional rights
as he ha

.
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sions and confessions of juveniles require special caution.”?? In
Fare v. Michael C.% however, the Court seemed to retreat
somewhat from its solicitude for age, at least when the defend-
ant was a l6-year-old with several arrests and considerable ex-
perience with the police and had served “time” in a youth
camp.¥ Fare reaffirmed the “totality of the circumstances” test
as the appropriate standard for evaluation of the validity of
waivers of rights and the admissibility of juvenile confessions.
It held that the juvenile’s request to speak with his probation
officer while subjected to custodial interrogation was neither a
per se invocation of his Miranda privilege against self-incrimi-
nation nor the functional equivalent of a request to consuit
with counsel, which would have required the cessation of fur-
ther interrogation.100

The Minnesota Supreme Court has followed the “totality of
the circumstances™ standard in determining the validity of a ju-
venile's waiver of Miranda rights, other constitutional rights,
and the voluntariness of any statement, both in its decisions
and in its rules.l0! In State v. Nunn,'92 for example, the Minne-
sota Supreme Court specifically rejected the argument that no
confession by a juvenile should be admitted unless a parent or
guardian was present at the time that the juvenile waived his

- nghts.193 The court in Nunn quoted the Supreme Court deci-

37 Gaule 387 U.S. at 45.
98. H2 U.S. 707 (1979).
99. See id. at 726-27.

100.  See :d. at 722-24. Analyucally. Fare is not even a juvenile case. but sim-
ply an interpretation of Miranda focusing on whether a request to consult wath
a probation officer is the equivalent of a request 10 meet with an attorney. See,
e.g. Edwards v. Anzona, 451 U.S. 477 (1981) (police cannot continue interroga-
tion after an accused has requested counsel untl counsel is made available).
In holding that a child's request to speak with someone other than an attorney
was simply one of many factors in determining the validity of a Miranda
walver. the Fare Court expressly declined to give children greater protection
than adults. See Fare, 442 U.S. at 724-27; see also Rosenberg, supra note 42, at
686-90 (analyzing effect of Fare's presumption that Miranda rights extend to
delinquency actions).

101. See eg. /n re M.A., 310 NW.2d 699 (Minn. 1981); /n re Welfare of
S.W.T.. 277 N.W.2d 507 (Minn. 1979); State v. Loyd. 297 Minn. 442, 212 N.W 2d 671
(1973): State v. Hogan, 297 Minn. 430, 212 N.W.2d 664 (1973). The Minnesota
Supreme Court’s contnbution to the junsprudence of Juvenule confessions pni-
marily consists of the recogrution that juveniles interrogated tn the informal at-
mosphere of the juvenile court may be lulled into confessions, which may be to
thewr detnment. As the Loyd court noted. however, as long as it is made clear
to Juveniles that the questioning authorities are not operating as their friends.
out as their adversanes. the confidential atmosphere of the juvenile court poses
no danger. 297 Minn. at 450, 212 N.W.2d at 676-77. .

102. 297 N.W.2d 752 (1980).

103. See id. at 735. The court characterized the presence of parents simply
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sion in Fare with approval and reaffirmed its own adherence to
the “totality” approach in determining the validity of a waiver
of Miranda rights by a juvenile.104

Minnesota's new rules also reflect this stance. Rule 6 pro-
vides that confessions, admissions, or statements obtained
from a child in custody will be admissible only to “the extent a
statement is admissible against an adult defendant in a crimi-
nal matter”195 and requires, as a prerequisite to admissibility,
that a child receive Miranda warnings “to the same extent that
an adult in a criminal matter is advised prior to custodial inter-
rogation.”1% Rule 15 governs waivers of the right to counsel
and constitutional rights other than the privilege against self-
incrimination. In determining whether a child “voluntarily and
intelligently” confessed or waived the right to counsel, Rules 6
and 15 require the court to look at the “totality of the circum-
stances,” which is defined as including but not limited to “the
presence and competence of the child's parent(s) or guardian,
the child's age, maturity, intelligence, education, experience,
and ability to comprehend.”10?

In adopting this standard, the Minnesota Supreme Court
affirmed the principle that juveniles are legally capable of waiv-
ing the fifth amendment right against self-incrimination, the
sixth amendment right to counsel, or any other constitutional
right when the circumstances indicate that they did so know-
ingly, intelligently, and voluntarily. The court’s position is also
consistent with the legislature’s judgment that youths twelive
years of age or older are capable of making informed decisions
regarding waiver of rights without parental concurrence.108

as one factor in the totality of the circumstances bearing on the voluntarness
issue. See id. The Minnesota Supreme Court had, on previous occasions, re-
jected defendants’ requests that parental presence be an absolute prerequisite
for the admissibility of statements obtained from juveniles:
Although we recognize that the presence of parents and their guidance
during interrogation of a juvenile is desirable, we reject the absolute
rule that every minor is incapable and incompetent as a matter of law
to waive his constitutional rights. In determining whether a juvenile
has voluntaniy and intelligently waived his constitutional rnghts, paren-
tal presence s only one factor to consider and is not an absolute
prerequisite.
State v. Hogan, 297 Minn. 430, 40, 212 N.W.2d 664, 671 (1973).
104. See Nunn. 297 N.W.2d at 753 (quoting with approval Fare v. Michael C..
442 U.S. 707, 725-26 (1979)).
108. Mo, R.P. Juv. CT. 6.01.
108. Minn. R.P. Juv. CT. 6.01(1).
107. Minn. R.P. Juv. CT. 6.01(2); 15.02(1); 15.03.
108. Minnesota law provides:

Waiver of any right whuch a child has under this chapter must be an
express waiver intelligently made by the child after the child has been
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There are problems, however, in applying such standards.
When evaluating the validity of a waiver under the totality of
the circumstances, courts tend to focus on characteristics of the
juvenile, such as age, education, and 1.Q., and on circumstances
surrounding the interrogation, such as methods and length of
the interrogation and any subsequent repudiation of the state-
ment.!%? Courts have identified factors relevant to the determi-
nation of “voluntariness” but have declined to give controlling
weight to any particular factor, instead remitting the weighing
of different factors to the unfettered discretion of the trial
court.l10 Consequently, there are “no clear-cut rules which
could protect a child who is not as mature or knowledgeable as
an adult, [and] courts are left without clear touchstones by
which to evaluate a particular confession.”!11 Similarly, the po-
lice who interrogate a juvenile may be unable to determine in
advance whether a waiver will be admissible at trial. Indeed,
the factors invoked in the “totality of the circumstances” test

have been characterized as “amorphous, illusive, and largely
unreviewable."112

Despite the judicial determinations, both by decision and

fully and effectively informed of the right being waived. If a child is

under 12 years of age, the child's parent, guardian or custodian shall

give any waiver or offer any objection contemplated by this chapter.
MuNN. STAT. § 260.155(8) (1982).

109. See. e.g. West v. United States, 399 F.2d 467, 469 (5th Cir. 1968), cert. de-
nied. 393 U.S. 1102 (1969); People v. Lara, 67 Cal. 2d 365, 376-77, 432 P.2d 202, 217-
18, 62 Cal. Rptr. 586, 599 (1967), cert. denied, 392 U.S. 945 (1968); State v. White,
494 S.W.2d 687, 691 (Mo. Ct. App. 1973). The factors that emerge from the cases
include the age of the juveniles, their education, the “criminal sophistication”
and expenence of the youths that bear on their knowledge of their rights,
whether the youths were questioned incommunicado, whether the interroga.
tion occuwrred before or after the flling of formal charges, the methods and
length of interrogation, and whether the youths subsequently repudiated their
statements. See, e.g. West 399 F.2d at 469.

110. See. e.g. Gnsso, Juveniles' Capacities to Waive Miranda Rights: An
Empincal Analysis. 68 CaLtr. L. REv. 1134, 1138-39 (1980). “There is no case
law, however, which suggests how to evaluate all the considerations systemati.
cally. The manner in which the factors are weighed and combined has always
been a matter of judicial discretion.” /d. at 1138,

111. Comment, supra note 3. at 202. Professor Thomas Grisso, after sur-
veying all of the relevant juvenie waiver decisions between 1948 and 1979 to
identify whether a youth's characteristics affected a court's ruling on the valid-
ity of a waiver, conciuded that no single variable is determinative since constel-
lations of vanables are usually cited in conjunction with one another. He notes
that confessions obtained from juveniles 12 years of age or younger frequently
are excluded, as well as those from juvenies with L.Q. scores below 75, but that
no single factor is treated by courts as conclusive. See Grisso. supra note 110,

at 1138 n.24.

112. See Y. KAMISAR, supra note 93, at 43-44, 64-76; see also Schulhofer. Con-
fessions and the Court. 79 Micu. L. Rev. 865, 867-71 (1981) (reviewing Y.
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by rule, that the “totality of the circumstances” test is an ade-
quate tool for assessing a youth's ability to understand and
waive constitutional rights, considerable doubt remains as to
whether a typical juvenile's waiver is, or even can be, “know-
ing, intelligent, and voluntary.” Empirical studies evaluating
juveniles’ understanding of their Miranda rights indicate that
most juveniles who receive the Miranda warning may not un-
derstand it well enough to waive their constitutional rights in a
“knowing and intelligent” manner.113 Such lack of comprehen-
sion by minors raises questions about the adequacy of the Mi-
randa warning as a safeguard. The Miranda warning was

KAMISAR, POLICE INTERROGATIONS AND CONFESSIONS: Essavs (N Law anp PoL-
1IcyY (1980)).

This emphasis on discretion parallels Packer's Crime Coniroi Model, see
supra note 88, which accepts the legitimacy of police interrogation, particularly
in the initial stages of an investigation, and which emphasizes the reliability
and trustworthiness of statements obtained rather than the interrogation cir-
cumstances that produced them. See H. PACKER. supra note 88, at 187.88. Ac-
cordingly, “no hard and fast rule can be laid down about how long the police
should be perrrutted to interrogate the suspect . . . {nor| about what kinds of
police conduct are coercive. [t is a factual question in each case. . . ." /[d. at
188-89. The Due Process Model, on the other hand. would opgose such discre-
uon. It would suggest that custodial interrogation conflicts with the premises
of an adversary process that imposes the burden on "“the state to make 1ts case
against a defendant without forcing him to cooperate in the process. and with-
out capitalizing on his ignorance of his legal rights.” Id. at 191 (emphasis ad-
ded). The goals of the Due Process Model are achieved through “the
subsutution of broad. quasi-legislative rules of administration for the more
traditional case-by-case adjudication:” greater equality between the state and
the accused. pnmanly through the assistance of counsel; and “restriction(s| on
law enforcement discretion.” /d. at 194. The Due Process Model would favor a
per se rule. preferably one mandating consuitation wath counsel prior :0 police
interrogation. to avoid the discretionary problems associated with case-by-case
adjudicauions of the admussibility of confessions. /d. at 201.

113. See. e.g. T. Grisso, JUVENILES' WAIVER OF RIGHTS: LECAL AND PsycHo-
LoGICAL COMPETENCE (1981); Ferguson & Douglas, 4 Study of Juvenile Waiver.
7 Sax Dixco L Rev. 39, 54 (1970); Grisso, supra note 110, at 1160. One study
found that over 30 of the juveniles interrogated waived thewr nghts, that an
equal number did not understand the nghts they waived. and that even a sim-
plified version of the language in the Miranda warning failed to cure these de-
fects. Ferguson & Douglas. supra. at 53. Another study found that the problems
of understanding and waiving nghts were particularly acute for vounger
juveniles:

As a class, juveniles younger than fifteen vears of age failed to meet

both the absolute and relative (adult norm) standards for comprehen.

sion . . . . The vast majonty of these juveniles musunderstood at least
one of the four standard Miranda statements, and compared with
adults, demonstrated sigrucantly poorer comprehension of the nature
and signuficance of the Miranda nghts.
Grisso, supra note 110, at 1160. Gnisso also reported that aithough "juveniles
younger than fifteen manifest significantly poorer comprehension than adults
of comparable intelligence.” the level of comprehension exhibited by vouths
sixteen and older, although comparable to that of adults, left much to be de-
sired. See 1d. at 1157,
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designed to inform and educate a defendant to assure that sub-
sequent waivers would indeed be “knowing and intelligent.”114
If most juveniles lack the capacity to understand the warning,
however, its ritual recitation hardly accomplishes that
pu_rpose.us .

Empirical research also suggests that juveniles are simply
not as competent as adults to waive their rights in a “knowing
and intelligent” manner. Indeed, it is this “developmental fact”
that accounts for many of the legal disabilities imposed upon
children.118 The alternative policies that might respond to this

114. Miranda requires advising the accused of his or her constitutional
rights in order to assure that any subsequent waiver is made in a knowing, in-
telligent, and voluntary manner. The Court reasoned that unless the protective
warning is given to dispel “the compulsion inherent in custodial surroundings,”
no statement could be truly voluntary. See Miranda v. Arizona, 384 U.S. 436, 458
(1966). By providing for an automatc advisory, courts also were relieved from
examuning the facts and circumstances surrounding each confession to deter-
mine whether its maker “knew" of his or her rights. Thus, Miranda not only
introduced a mandatory, “per se" procedure, but focused judicial scrutiny on
the issue of waiver. See. e.g., Comment, supra note 94, at 197,

115. The purpose of the Miranda warnings is to convey information to the
suspect. Plainly, one who is told something he does not understand is no bet-
ter off than one who is toid nothing at all.” United States v. Frazier, 476 F.2d
891, 900 (D.C. Cir. 1973) (Bazelon, C.J., dissenting), cert. denied, 414 U.S. 911
(1970 .

116. The recognition that children stand on a different legal footing than
adults is reflected in the host of legal disabilities imposed on children for their
own protection. As one court noted:

The concept of establishing different standards for a juvenile is an ac-
cepted legal pnnciple since minors generally hold a subordinate and
protected status tn our legal system. There are legally and socially rec-
ngnized differences beiween the presumed responsibility of aduits and
munors. . . [M]inors are unable to execute a binding contract . . .
unable to convey real property . . .. and unable to marry of their own
free wall . . . . [t would indeed be inconsistent and unjust to hold that
one whom the State deems incapable of being able to marry, purchase
alcoholic beverages . . ., or even donate their own blood . . ., should be
compelled to stand on the same footing as an adult when asked to
waive important Fifth and Sixth Amendment rights at a time most crit-
ical to him and in an atmosphere most foreign and unfamuliar.
Lewts v. State, 259 Ind. 431, 437-38, 288 N.E.2d 138, 141-42 (1972) (citations omut-
ted). The same factors of age and relative immaturity that have resulted in var-
wous legal doctrines to protect minors from their own incapacity would appear
to apply to waivers of constitutional rights and their attendant consequences as
well. U children are legally incapable of making a contract, executing a vaud
will, or entering 1nto a marmage. the disabuity seemingly would also attend the
making of incnminaung statements. See, e.g. Bailey & Soderling, Bomn to
Lose—Waiver of Fifth and Sixth Amendment Rights by Juvenile Suspects. 15
Crzamivgnoust Rev. 127, 129 (1981). Courts have, however, indulged the view
that minors can inteligently waive their rights, at least to incnminate them-
selves, because the judiciary views confessions as an important tool of law en-
forcement. See. e.g. Comment, supra note 94, at 201; see also People v. Lara, 67
Cal. 2d 368, 379-81, 432 P.2d 202, 212.13, 62 Cal. Rptr. 586, 596-97 (1967), cert. de-
nied, 392 U.S. 948 (1968).

.
i
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difficulty, however, raise other troublesome issues.!’” The op-
tion adopted by the Minnesota Supreme Court!!8 is to continue
to use a “totality of the circumstances" test, raise judicial
awareness about the particular vulnerabilities of youth, and
hope that juvenile court judges conscientiously reviewing waiv-
ers under the totality of the circumstances will be able to dis-
tinguish between competent and incompetent waivers and
confessions by juveniles.!i9 This solution, however, is weak-
ened by the multitude of factors implicated by the “totality” ap-
proach, the lack of guidelines as to how the various factors
should be weighed, and the myriad combinations of factual sit-
uations that make almost every case unique. These factors re-
sult in virtually unlimited and unreviewable judicial
discretion.120 Thus, when the ‘‘totality” test is viewed in its pro-
cedural context, it appears to exclude only the most egre-

giously obtained confessions and then only on a haphazard
basis.12t

117. For exampie, one commentator identifies five policy strategies for as-
sessing the validity of a juvenile's waiver: 1) continued adherence to the adult
“totality of the circumstances” test; 2) exclusion of confessions obtained from a
juvenile who is under juvenile court jurisdiction from admission 1n an adult
cniminal prosecution following waiver; 3) an “Atmospheric Requisite Stan-
dard.” or a requirement that the relationship between the juvenile and the in-
terrogator be sufficiently adversanal. so that the youth would not be tulled into
confessing by the informal atmosphere of the juvenile court; 4) a statutory re-
quirement that parents be promptly called or a youth promptly arraigned as a
prerequisite to police interrogation; and 3) a mandatory requirement of paren-
tal presence dunng police interrogation. See Comment, -.rupra note 94, at 201-07,

118. See supra notes 101-07.

119. See MinN. R.P. Juv. Ct. 6.0L ¢f Commonwealzh v. Roane., 494 Pa. 389.
396-98, 329 A.2d 286, 289-30 (197%) (Eagen. J., dissenting) (parental presence re-
quirement is “a prophylactic rule {that] i1s unrealistic").

120. See. e.g. Y. KaMisar, supra note 93, at 43-44, 64-76; Comment. supra
note M. at 202, Grisso notes that “(t|he degree to which judges can weigh
these factors consistently, however, is difficult to discern. There are numerous
combinations of factors possible and no guidelines as to how they should be
weighed and balanced. This resuits 1n almost unlimited judicial discretion.”
Gnsso, supra note 110, at 1138-39. Indeed, in Fare v. Michael C., 42 U.S. 707
(1979), 1n which the United States Supreme Court upheld the applicability of
the totality of the curcumstances test. there were substantial divisions within
the Court over its meanung as applied to the facts of the case itself. Both dis-
senting opinions concluded that the vouth did not understand the nghts he
purportedly waived. Compare 1d. at 724-27 (the youth made an inteiligent
waiver) uath 1d. at 733-34 (Powell, J.. dissenting) (discussing evidence sug-
gesung that the youth did not understand his nghts) and id. at 720 & n.1 (Mar-
shall, J.. dissenting) (the police did not attempt to allay the youth's concemn
that the police would erroneously tell him that a police officer was an attorney
in arder to elicit informauon).

121. Even a cursory review of the cases suggests the exweme facts required
to ind that a juvenile's waiver 1s invalid. See. e.g.. People v. Baker, 9 Tll. App. 3d
654, 292 N.E.2d 670 (1973) (1$-vear-old, L.Q. of 72, first grade reading level. non-
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In light of the difficulties of the “totality” test, several juris-
dictions have attempted to develop some concrete guidelines or
per se rules requiring the presence of an “interested” adult,
such as a parent or an attorney, at the interrogation of a juve-
nile before the confession or waiver can be valid, 122 The per se
approach, as advocated by commentators and adopted by
courts, excludes any waiver or confession made by a juvenile
without adherence to the requisite procedural safeguards.i23

Courts and commentators have advanced a variety of rea-
sons for such a per se requirement. In In re Dino,124 for exam-
ple, the Louisiana Supreme Court asserted that

the nghts which a juvenile may waiver (sic] before interrogation are so
fundamental to our system of constitutional rule and the expedient of
requuring the advice of a parent, counsel or advisor so relatively simple
and well established as a safeguard against a juvenile's improvident ju-
dicial acts, that we should not pause to inquire in individual cases
whether the juverule could, on his own. understand and effectively ex.
ercise his nmghts.125

functional student). Juvenile's confessions typically are admitted by trial
courts. and only extreme facts will overturn those admissions on appeal. For
examples of the facts required to overturn a confession, see, e.g., Thomas v.
State, 47 F.2d 1320 (4th Cir. 1971) ¢ 13-year-old, 1.Q, of 72, fifth grade dropout, 19
hours of incommunicado interrogation, not taken before a judge for two days,
and not given adequate explanation of his constitutional nghts); /n re Estrada,
1 Anz. App. 348, 403 P.2d 1 11965) (14-year-old, low education and literacy, seri.
ous and complex charges. hasty proceedings); /n re P., 7 Cal. 3d 801, 500 P.2d 1.
103 Cal. Rptr. 425 (1972) (l4-year-old. retarded, immature, first offender).

122. See eg. Lewis v. State, 259 Ind. 431, 288 N.W.2d 138 (1972) (parental
presence an absolute prerequisite to adnussibility); /n re Dino, 359 So. 2d 386
tLa.y (same). cert. dented, 439 U.S. 1047 (1978). See generally Levy & Skacevic,
What Standard Should be Used to Determine a Valid Juvenile Waiver. 6 Pep-
PERDINE L. REV. 767 (1979); Note. Interrogation of Juveniles: The Right to a Par-
ent's Presence. 77 Dick. L. Rev. 543 (1973); Note, Waiver of Miranda Rights by
Juveniles: Is Parental Presence a Necessary Safeguard? 21 J. Fam. L. 725 (1982):;
Comment, The Judicial Response to Juvenile Confessions: An Examination of
the Per Se Rule. 17 Duq. L. REV. 659 (1978).

123. The difference between the totality test and the per se approach re-
flects the tensions between the Crime Control and Due Process Models. See
supra note 88. The totality approach allows courts discretion to consider a
vouth’s matunty, but imposes minimal interterence with police investigative
work. The per se approach assumes that most Juveniles are immature and
hence require special protections to assure their understanding of the process.
Although the per se requirement greatly simplifies the role of courts in the ad-
rmuniswration of the juvenile process, see Allen, supra note 43, at 532. it may pro-
vide unnecessary protection for the occasional sophisticated youth in order to
afford adequate protection for the vast majonty of unsophisticated juveniles.
see Grisso, supra note 110, at 1135.

124, 359 So. 2d 586 (La. 1978). cert. denied. 439 U.S. 1047 (1978).

125. /d. at 592. The Dino court also observed that reliance on the “totality of
the circumstances™ test

tends to mire the courts in a morass of speculation similar to that from
which Miranda was designed to extnicate them in adult cases. Al-
though the Miranda court did not express itself specifically on the spe-
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The perceived virtues of a per se parental presence require-
ment include mitigating the dangers of untrustworthiness, re-
ducing coercive influences, providing an independent witness
who can testify in court as to any coercion that was present, as-
suring the accuracy of any statements obtained, and relieving
police of the burden of making subjective judgments on a case-
by-case basis about the competency of the youths they are
questioning.126 Indiana!?? and Georgia!28 also have judicially
created per se requirements, as did Pennsylvania until very re-

cial needs of juveniles confronted with police interrogation, the reasons
given for making the warning an absolute prerequisite to interrogation
point up the need for an absolute requirement that juveniles not be
permitted to waive constitutional rights on their own.

Id. at 591.

126. The problem of the inability of police to anticipate in advance whether
a statement obtained from a juvenile will be admissible has been a concern of
other courts as well. As the Indiana Supreme Court noted in Lewis v. State,
259 Ind. 431, 288 N.E.2d 138 (1972):

The authorities seeking to question a juvenile enter into an area of
doubt and confusion when the child appears to waive his rights to
counsel and against self-incrimination. They are faced with the possi-
bility of taking a statement from him only to have a court later find that
his age and the surrounding circumstances precluded the child from
making a valid waiver. There are no concrete guidelines for the author-
iies to follow in order to insure that the waiver will be upheid. The
police are forced to speculate as to whether the law will judge this ac-
cused juvenile on the same plane as an adult in regard to the waiver of
his constitutional nghts, or whether the court wall take cognizance of
the age of the child and apply different standards. . . .

. Clearly defined procedures should be established in areas
which lend themselves to such standards in order to assure both etfi.
cient police procedure and protection of the important constututional
nghts of the accused. Age i1s one area which lends itself to clearly de-
fined standards.

Id. at 436-37, 288 N.E 2d at 141; see aiso Dino, 359 So. 2d at 591.

127.  See Lewis v. State, 259 Ind. 431. 439, 288 N.E.2d 138, 142 (1972) (requining
the presence of a parent or guardian is a safeguard that recognizes “the inher-
ent differences between adults and minors” and ensures that any waiver is
truly voluntary). The Leuns court emphasized that it was not erecting a bar to
Juvenile confessions, but rather establishing a procedure by which to gauge
thetr admissibility:

The rule adopted here does not mean that a minor's confession is
per se nadrmussible but merely holds that, as a result of the age of the
accused, the law requires certain specific and concrete safeguards to
insure the voluntanness of a confession. The long standing tradition
that juveniles can waive thewr nght to silence or to an attorney is con-
tinued, but ac the same time another long termed tradition, that such
waivers require special precautions to insure it be done knowingly and
inteibgently, 1s recognized.

/d. at +40, 288 N.E.2d at 14243

128. Cf. Freeman v. Wilcox. 119 Ga. App. 325, 329, 167 S.E.2d 163, 167 (1969)
(both parent and child must be advised of the child’s nght to have counsel
present dumng interrogation).
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cently.129 The California Supreme Court created a slightly dif-

129. The Pennsyivania Supreme Court has come full circle on its view of
the procedural safeguards required at the interrogation of a juvenile. [nitially,
the standard for determining the admissibility of a juvenile's waiver and con-
fession was the traditional totality of the circumstances test. See. e.g., Com-
monwealth v. Porter, 449 Pa. 153, 159, 295 A.2d 311, 317 (1972); Commonwealth v.
Moses, 446 Pa. 350, 354, 287 A.2d 131, 133 (1971). It then created a per se “inter-
ested adult” rule which provided that juveniles could not waive their right to
silence or to the assistance of counsel without first being provided opportunity
to consult with an “interested adult,” who is informed of the juvenile's rights
and is interested in the welfare of the child. See. e.g. Commonwealth v. Mar-
kle, 475 Pa. 266, 269, 380 A.2d 346, 348 (1977); Commonwealth v. McCutchen, 463
Pa. 90, 93. 343 A.2d 669, 670 (1975). cert. denied. 424 U.S. 934 (1976). overruled,
People v. Christmas, 502 Pa. 218, 465 A.2d 989 (1983); Commonwealth v. Starkes.
461 Pa. 178, 185-86, 335 A.2d 698, 701 (1975); Commonwealth v. Roane, 459 Pa. 389,
394-95, 329 A.2d 286, 289-90 (1974).

In Roane, 459 Pa. 389, 329 A.2d 286 (1974), the Pennsylvania Supreme Court
relied upon language in Gallegos v. Colorado, 370 U.S. 49, 54-55 (1962), see supra
note 96, suggesting that an immature youth needs the opportunity to consult
with a lawyer or other adult. The court excluded a juvenile's confession be-
cause a request by the boy's mother for counsel for her son was ignored.
Roane, 459 Pa. at 394-95, 329 A2d at 288. In Markle, 475 Pa. 266, 380 A.2d 346
(1977), the court emphasized the per se nature of the parental consultation re-
quirement. “When a juvenile has not been given this opportunity for consulta-
tion, we need not look to the totality of the circumstances to determine the
voluntariness of the confession.” /d. at 270, 308 A.2d at 348. Then, in Common-
wealth v. Christmas, 502 Pa. 218, 465 A.2d 989 (1983), the Pennsylvania Supreme
Court retreated from its “overly protective and unreasonably paternalistic” per
se rule in order to give “more adequate weight to the interests of society.” /d.
at 223, 465 A.2d at 992, According 1o the Christmas formulation, there is a rebut-
table presumption of a juvenile's incompetence to waive his or her rights.

[W]e presume that a juvenile is incompetent to waive his rights with-

out opportunity for consultation with an informed and interested adult;

this presumption must be tested against the totality of the circum-

stances surrounding a @iver. waiver to determine whether the particu-

lar juvenile might in fact be competent to waive his nghts without such

opportunity.

Id. at 223, 465 A.2d at 992.

Because the prosecution already bears the burden of establishing the vol-
untanness of confessions, see. ¢.g.. Lego v. Twomey, 404 U.S. 477, 489 (1972), it is
unciear how a presumption of incompetence differs from a requirement that
the prosecution afirmatively establish the validity of a waiver under the total-
ity of the circumstances. See, ¢.g. Commonwealth v. Christmas, 502 Pa. at 225-
26. 465 A.2d at 993 (Larsen. J. concurring). Finally. in Commonweaith v. Wil-
liams, — Pa. —, 475 A.2d 1283 (1984), the Pennsylvania Supreme Court repudi-
ated the rebuttable presumption it had created in Christmas, and returned to
the traditional totality of the circumstances analysis.

The requirements of due process are satisfled, and the protection

against the use of involuntary confessions which law and reason de-

mand is met by application of the totality of circumstances analysis to

all questions involving the waiver of nghts and the voluntanness of

confessions made by juveniles. All of the attending facts and circum-

stances must be considered and weighed in determining whether a ju-
venile's confession was knowingly and Ireely given. Among those
factors are the juvenile's youth, experience, comprehension. and the
presence or absence of an interested adult.

ld. at —, 475 A.2d at 1288.

O
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ferent per se rule in People v. Burton,130 treating a juvenile's
request to see his parents as the functional equivalent of an in-
vocation of the fifth amendment privilege and analogous to a
request to consult with an attorney.!3@ A "number of other
states have enacted statutes that make the opportunity for a
youth to consult with an interested adult a prerequisite to the
admissibility of any confession.132

The Minnesota Supreme Court's Juvenile Justice Study
Commission, hoping to achieve a similar result, proposed a per
se rule requiring parents or guardians to be present at any in-
terrogation and to agree in writing to any waiver of rights by
the juvenile.133 Without such an adult presence, no statement

130. 6 Cal. 3d 375, 491 P.2d 793, 99 Cal. Rptr. 1 (1971).
131. See id. at 383-84, 431 P.2d at 798, 99 Cal. Rptr. at 6; see also People v.
Randall, 1 Cal. 3d 948, 954. 464 P.2d 114, 117-18, 83 Cal. Rptr. 658, 661-62 (1970)
(*°If the individual {in an adult criminal case] indicates in any manner, at any
time prior to or during questioning, that he wishes to remain silent, the interro-
gation must cease. At this point he has shown that he intends to exercise his
Fifth Amendmant privilege . . . .'") (quoting Miranda v. Arizona, 384 U.S. 436,
473-7¢4 (1966)). The California Supreme Court held in Burton that when a child
who is in custody and who is interrogated without the presence of counsel re-
quests (0 see one of his or her parents, further questioning must cease. That
holding presaged the United States Supreme Court's decision in Fare v.
Michael C., 42 U.S. 707 (1979). See supra notes 98-100 and accompanying text.
In In re Michael C.. 21 Cal. 3d 471, 579 P.2d 7, 146 Cal. Rptr. 358 (1978). rev'd sub
nom.. Fare v. Michael C., 442 U.S. 707 (1979), the California Supreme Court ex-
tended Burton's “parental request” rule to a youth's request to consult with his
or her probation officer. The California court reasoned that because the proba-
tion officer is a “trusted guardian figure” who exercises the parens patnae au-
thonty of the state, a minor’'s request for his or her probation officer is the
same as a request to consult with parents during an interrogation which, under
Burton, constitutes an invocation of the fifth amendment privilege. See id. at
176, 579 P.2d at 10, 146 Cal. Rptr. at 361. The United States Supreme Court re-
Jected this position in Fare v. Michael C., 442 U.S. 707 (1979). distinguishing the
role of counsel from that of probation officers in the Mirando process. See id.
at 718-24.

132. See. eg., Coro. Rev. STAT. § 19-2-102(3) (e)(I) (1978); ConN. GEN. STAT.
ANN. § 46b-137(a) (West Supp. 1984); N.M. Stat. ANN. § 32-1-27(E)(8) (1978):
OKLA. STAT. ANN. ut. 10, § 1109(A) (West Supp. 1983-1984).

133. ' The proposed rules that the Juvenile Jusuce Study Commussion ongi-
nally submitted to the Minnesota Supreme Court recommended a per se re-
quirement that parents or guardians be present at any juvenile's interrogation
and also would have required that the parents agree to any waiver of rights.
See In re Proposed Rules of Procedure for Juverule Court, supra rote 86, Rule
6.02 (“{A] waiver made out of court must be 1n wniuing and signed by the chiid
and the chud’'s parent(s) or guardian.”) (emphasis added). Proposed Rule
15.02, goverrung the waiver of counsel, included a simular per se parental con-
currence requirement. The Proposed Rules’ inclusion of a per se parental pres-
ence requirement was one of the phulosophical and procedural issues dividing
the Rules Drafting Task Force and the Juvenile Justice Study Commission.
The Minnesota Supreme Court's reinstatement of the totality of the circum-
stances test represents one of the instances in which the court had a clear
choice between providing an additional safeguard that recogruzed the immatur-
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by the juvenile would have been admissible.!34 The proponents
of the rule, like the jurisdictions requiring per se parental pres-
ence, viewed juveniles as neither mature enough to understand
their rights nor competent enough to waive them without prior
consultation with a knowledgeable adult. Advocates of paren-
tal presence believe that it reduces the juvenile's sense of isola-
tion, pressure, and fear in the interrogation process and
provides legal advice about the consequences of a waiver that
the juvenile otherwise might not appreciate.

A per se requirement assumes both that the presence of
parents would benefit the child, because of an identity of inter-
ests, and that parents can adequately understand their child's
legal rights and function as effective advisors. Such assump-
tions, however, may not be valid. Requiring parental presence
during interrogation may not benefit the child because it may
increase rather than decrease the coercive pressures to which
the youth is subjected.!3% The parents’ potential conflict of in-
terest with the child, their emotional reactions to their child's
arrest, or their own intellectual or social disabilities may make
them unable to play the envisioned supportive role for the
child.136 One study found that most parents did not directly ad-
vise their children about the waiver decision and that those
that did almost always urged the child to waive rights.137 More-
over, research on the extent to which adults understand and in-
telligently waive their own Miranda rights casts doubt on
whether even well-intentioned parents can provide much
assistance; they seldom have legal training and may not under-
stand the problems facing the child.138 Indeed, the case law is

ity and lack of capacity of most juveniles, or treating youths like adult criminal
defendants, and chose the latter course.
134 In re Proposed Rules of Procedure for Juvenile Court, supra note 86,
Rule 6.03.
135. One critic of the parental presence requirement noted:
[Will] the presence of this “triendly adult” . . . create the intended re-
sults(?] Parents, possibly ashamed and/or angered that their child is
wn custody, may further coerce the child into owning up to the alleged
offense, instead of affording the youth sheiter. Moreover, a parent may
be no more knowledgable than the juvenile about constitutional rights
and the consequences of a confession.
Comment, supra note %4, at 205,
136. See Grisso, supra note 110, at 1142, Comment, supra note 94, at 205.
137. T. Grisso, supra note 113, at 187, 200. This empincal observation was
boistered by questioninaire surveys that found that a substantial majority of the
parents felt that juveniles should never be allowed to withhold from police any
information about their involvement in a crime. /d. at 175, 179.
138. Professor Grisso explained:
The most serious objections to this |parental presence| aiternative
concern the ability of laymen 10 provide effective assistance in a

o 4 bt g A
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replete with instances of parents coercing their children into
confessing to the police.!3 Rather than mitigating th

e nrec.
..... € pouce. x@taed slanl luigaiing tne pres

sures of interrogation, parents appear predisposed to coercing
their children to waive the right to silence.

The Minnesota Supreme Court ultimately rejected the
Study Commission’s proposed per se rule requiring parental
presence. The court's decision seems wise, because the pro-

posed rule would not adequately safeguard a child's rights and

preinterrogation setting. Commentators have observed that many par-
ents do not care, and that “[o]ften the parents are, at best, only equal

in capacity to the child and therefore poorly equipped ta comprehend

the complexities confronting them.” In one recent empirical study.

nearly three-quarters of a2 sample of parents disagreed with the prem.

ise that children should be allowed to withhold information from the

police when suspected of a crime. In another study, more than two-

thirds of the parents present during actual preinterrogation waiver pro-
ceedings offered no comments or advice to their children. When these
findings are coupied with those of the instant studies, which indicate

that many adults do not themselves adequately understand their Mi-

randa rights, the “interested adult" alternative becomes even less

attractive.

Grisso, supra note 110, at 1163 (quoting McMillian & McMurtry, The Role of the
Defense Lawyer in the Juvenile Court—Advocate or Social Worker? 14 ST.
Louts U.LJ. 561, 570 (1970)); see also T. GRrISSO, supra note 113, at 170-82; Grisso
& Ring, Parents’ Attitudes Toward Juvenile's Rights in Interrogation. 6§ CRM.
JUST. & BeHAV. 211, 224 (1979) (citing studies that suggest “that parental gui-
dance in such matters often is not an adequate substitute for the advice of
trained legal counsel").

Research evaluating the extent to which adults understand and intelli-
gently waive their Miranda rights raises the question whether parents can pro-
vide their children with much technical. legal assistance. See. e.g. Dnver,
Confessions and the Social Psychology of Coercion, 82 Harv. L. Rev. 42, 539
(1968) (“even highly educated men may make incriminating admissions simpty
because they fail to comprehend the legal significance of their remarks™: Gruf-
fith & Ayres. 4 Postscript to the Miranda Project: Interrogation of Draft Protes-
ters, 77 YaLE LJ. 300, 305-10 (1967) (even sophisticated subjects failed to
understand the nature and function of their constitutional rights):; Medalie.
Zeitz & Alexander, Custodial Police [nterrogation in Our Nation's Capital: The
Attempt to Implement Miranda. 66 MicH. L. REv. 1347, 1372.75 (1968) (“ratings
indicated that 15 percent of the eighty-five ‘post-Miranda defendants’ faiied to
understand the warning of the right to presence of counsel. and 24 percent
failed to understand the warning of the nght to appointed counsei”): Project.
Interrogations in New Haven. The Impact of Miranda. 76 YaLt L.J. 1519, 1613
(1967) (“Warnings are not useless, but neither can they eliminate whatever "in-
herently coercive atmosphere’ the police station may have.”).

139. See. e.g. United States v. Fowler, 476 F.2d 1091, 1083 (7th Cir. 1973).
Some courts have held that when a child responds to a question from his or her
parent in the presence of police officers, he or she is not subjected to custodial
interrogation and Miranda does not apply. See, e.g. In re C.P.D. 367 A2d 133,
133 (D.C. 1978). Others have :gnored reality in order to avoid finding coercion.
See. ¢.g.. Anglin v. State, 259 So. 2d 752, 752 (Fla. Dist. Ct. App. 1972) (mother
repeatedly urged her fifteen-year-old boy “to tell the truth” or “she would clob-
ber him,” but the court concluded that “the motherly concemn for . . . the basic

precepts of morality are to be commended. . . . {and there was noj threat or
coercion on [her| part”).
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might even aggravate the problem. Moreover, it would have in.
troduced an additional tier of litigable issues, requiring courts
to determine whether the parent was informed of the juvenile's
rights, whether the parent understood those rights, and
whether the parent and child had an adequate opportunity to
confer. This might have diverted judicial attention from an as-
sessment of the validity of the confession itself to a mechanical
inquiry into the parents’' presence and understanding. The
court’s decision to reinstate the “totality of the circumstances”
test is hardly an adequate alternative, however, because of the
inability to adequately consider the child's immaturity and be-
cause appellate courts are unable to continually monitor the
discretionary decisions of trial judges.140 In addition, the new
Minnesota rules on waivers of rights may constitute a regres-
sion from the safeguards previously afforded juveniles. The
previous juvenile rules of procedure used in the nonmetro-
politan counties prohibited a child from waiving the “right to
counsel at a hearing to determine whether a delinquency cause
shall be referred for prosecution, when the cause involves an
alleged act by the child that would be a felony if committed by
an adult” and required that the child have access to counsel at
reasonable times whenever in custody or detention.!41

Although the preceding discussion has focused on waivers
of Miranda rights during police interrogation, similar problems
exist with respect to analyzing waivers of the right to counsel
under Minnesota's Rule 15 as well. There is both a “fifth
amendment right to counsel” and a sixth amendment right to
the assistance of counsel at trial.1#2 The Minnesota Rules of
Procedure for Juvenile Court use the same “totality of the cir-
cumstances” to evaluate waivers of both types of rights. Al-
though a waiver of Miranda rights may provide the state with
additional evidence it would not otherwise have, a waiver of the
right to counsel fundamentally alters both the structure and
function of the entire juvenile justice process and the ability of
a defendant to participate in adversarial proceedings. The need
to insure that waiver of the right to counsel is “knowing” and
“voluntary"” is thus even more compelling than for waiver of
Miranda rights.

Instead of relying on a discretionary review of the circum-

140. See supra notes 109-12 and accompanying text.

141. Minn. R. P. Prob.-Juv. Cts. 1-5(1).

142, See, e.g. Edwards v. Anzona. 451 U.S. 477 (1981) (fifth amendment right
to have counsel present during custodial interrogation); United States v. Henry,
447 U.S. 264 (1980) (sixth amendment right to the assistance of counsel at trial).

B a admabad
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stances, a better way to “assure that the constitutional rights of
the child are protected and to promote the rehabilitation of the
child"”143 would be the adoption of a per se rule that requires
consultation with counsel and the presence of an attorney at
every interrogation of a juvenile and prior to any waiver of the
right to counsel.!4# Since waivers of both Miranda rights and
the right to counsel involve legal and strategic considerations
as well as knowledge and understanding of rights and an ap-
preciation of consequences, it is difficult to see how any other
alternative could be as effective. A per se requirement of con-
sultation with counsel prior to a waiver takes account of the im-
maturity of youths and their lack of experience in law
enforcement situations. In addition, however, it recognizes that
attorneys rather than parents possess the skills and training
necessary to assist the child in the adversarial process.145 Both
the Juvenile Justice Standards Project and the Gault and Fare
Courts emphasized the importance of adequate legal counsel in
situations where a juvenile’s waiver of rights is likely to affect

143. Munw, R.P. Juv. CT. 1.02
144. See T. Grisso, supra note 113, at 200.

145. The Juvenile Justice Standards Project recommended that “{t}he right
to counsel should attach as soon as the juvenile is taken into custody . . .
when a petition is filed . . ., or when the juvenile appears personally at an 1n-
take conference, whichever occurs first.” JUVENILE JUSTICE STANDARDS. supra
note 73, STANDARDS RELATING TO PRETRIAL COURT PROCEEDINGS, Standard 5.1 at
89. In addition, “[the juvenile] should have ‘the effective assistance of counsel

at all stages of the proceeding’ " and this right to counsel is mandatory and
nonwaivable. /4.

The commentary to the Standards does qualify the absolute, nonwaivable
nature of the right to counsel. “In recommending that the respondent's right to
counsel in Jdelinquency proceedings should be nonwaivable, this standard is
not intended to foreclose absolutely the possibility of pro se representation by
a juvenile.” JUVENILE JUSTICE STANDARDS, supra note 73, STANDARDS RELATING
TO PRETRIAL COURT PROCEDURES, Standard 5.1 commentary at 93. The United
States Supreme Court, in Faretta v. California, 422 U.S. 806 (1975), held that a
defendant in a state criminal wrial has a constitutional right to proceed without
counsel when he or she voluntarily and intelligently elects to do so. /d. at 835-
38. The Faretta Court emphasized that the sixth amendment guarantees de-
fendants the “assistance of counsel.”

It speaks of the “assistance” of counsel, and an assistant, however ex-

pert. is still an assistant. The language and spirit of the Sixth Amend-

ment contemplate that counsel, like the other defense tools guaranteed

by the Amendment, shall be an aid to a willing defendant—not an or-

gan of the State interposed between an unwilling defendant and his

right to defend himself personally.
Id. at 820. The crucial issue for juveniles, as for adults, is whether such a
waiver can occur “voluntanly and intelligently,” particularly without pror con-
sultation with counsel. It would be an extraordinary juvenile who should be
able to persuade a court that he or she possesses sufficient maturity and lega!
sophistication to effect pro se representation and still obtain a fair urial.
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the result of a proceeding.!* Mandatory, nonwaivable repre-
sentation by counsel not only protects the rights of the juve-
nile, but also helps the courts by assisting in the efficient
handling of cases and assuring that any waivers that the juve-
nile is entitled to make are in fact made knowingly and
intelligently.147

146. The Supreme Court in Gault mandated the right to counsel because “a
proceeding where the issue is whether the child will be found to be ‘delinquent’
and subjected to the loss of his liberty for years is comparable in seriousness to
a felony prosecution.” [In re Gault, 387 U.S. 1, 36 (1967). Because the decision to
waive the privilege against self-incrimination and confession often is determi-
native of the outcome of the proceeding, “the juvenile needs the assistance of
counsel to cope with problems of law, to make skilled inquiry into the facts,
[and] to insist upon regularity of the proceedings . . . . The child ‘requires the
guiding hand of counsel at every step in the proceedings against him.'" /d. at
36 (quoting Powell v. Alabama, 287 U.S. 45, 69 (1932)) (emphasis added).

The Gault Court noted that the President's Crime Commission recom-
mended that “in order to assure ‘procedural justice for the child, it is, neces-
sary that ‘[c]ounsel . . . be appointed as a matter of course wherever coercive
action 1s a possibility, without requiring any affirmative choice by child or par-
ent’" /d. at 38 (quoting PRESIDENT'S COMMISSION ON LAW ENFTORCEMENT AND
ADMINISTRATION F JUSTICE, THE CHALLENGE OF CRIME IN A FREE SOCIETY 86-87
(1967)). The Cnurt also observed that the Commission emphasized that the
right to counsel was the cornerstone of the entire procedural apparatus of juve-
nile justice, “the kevstone of the whole structure of guarantees that a minimum
svstem of procedural justices requires.” /d. at 38 n.65 (quoting PRESIDENT'S
COMMISSION ON Law ENFORCEMENT AND ADMINISTRATION OF JUSTICE, THE CHAL-
LENGE OF CRIME IN A FREE SOCIETY 86 (1967)).

Simtlarly. the Supreme Court in Fare v. Michael C.. 2 U.S. 707 (1979),
based its decision that a request for a probation officer was not a per se invoca-
tion of the nght to counsel on the crucial role of counsel in the criminal and
Jjuvenile processes. "It s this pivotal role of legal counsel that justifies the per
se rule established 1n Miranda, and that distinguishes the request for counsel
from the request for a probation officer, a clergyman, or a close friend.” /d. at
722. The Fare Court elaborated on the crucial role of counsel by noting that

the lawyer occupies a critical position in our legal system because of
his unique ability to protect the Fith Amendment rights of a client un-
dergoing custodial interrogation. Because of this special ability of the
lawyer to help the client preserve his Fifth Amendment rights once the
client becomes enmeshed in the adversary process, the Court found
that “the right to have counsel present at the interrogation is indispen-
sable to the protection of the Fifth Amendment privilege under the sys-.
tem” established by the Court. Moreover, the lawyer's presence heips
guard against overreaching by the police and ensures that any state-
ments actually obtained are accurately transcribed for presentation
into evidence.

The per se aspect of Miranda was thus based on the unique role
the lawyer plays in the adversary system of criminal justice in thus
country. Whether it is 2 minor or an adult who stands accused, the
lawyer is the one person to whom society as a whole looks as the pro-
tector of the legal nghts of that person in his dealings with the police
and the courts.

Id. av 719 (quoting Miranda v. Arizona, 384 U.S. 436, 469 (1968)).

147. JuveNwg JUSTICE STANDARDS, supra note 73, STANDARDS RELATING TO

PreTriAL COURT PROCEZEDINGS, Standard 5.1 commentary at 92. Commentators
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The requirements of assistance of counsel, nonwaivability
of counsel, and consultation with counsel prior to the waiver of
other rights is not just the “idealistic” recommendation of pol-
icy groups and commentators. For several years, the Texas
Family Code had a provision invalidating juvenile waivers of
rights made without assistance of counsel.14# The Texas courts
interpreted the legislation to include an absolute right to coun-
sel unless the child waived the right with the assistance of an
attorney.!49 One court concluded that

the Legislature was taking every precaution to protect the rights of mi-
nors from those who might unintentionally or perhaps in some cases
intentionally take advantage of one who is young, inexperienced and
perhaps unable to exercise his constitutional rights until he finds it is
too late to have those rights protected.130

Legislative amendments in 1975 eliminated the absolute assist-
ance of counsel, substituting instead the conventional Miranda

have suggested other advantages that could follow from mandatory representa-

tion of juveniles. Professor Grisso, for example, has observed:
{W]hile defense counsel would almost always advise a client to remain
silent until the attorney has had the opportunity to review the case
tully, the per se proposal would not aiways reduce the amount of infor-
mation the police acquire about juvenile offenses. In some instances,
the lawyer might assist the suspect to explain clearly his noninvolve.
ment in the incident; in other cases, the lawyer might help the juvenile
make a statement that is not susceptible to an inaccurate or adverse
interpretation by the police. At all events, since information gathered
from police interrogations of juveniles is aften inaccurate and therefore
useless, the proposed per se rule could only serve to increase the accu-
racy of any information imparted.

Grisso, supra note 110, at 1163-64.

148, The Texas law provided that:

Unless a contrary intent clearly appears elsewhere in this title, any
right granted to a child by this title or by the constitution or laws of
this state or the United States may be waived in proceedings under
this title if:
(1) the waiver is made by the child and the attorney for the child;
(2) the child and the attorney waiving the right are informed of and
understand the right and the possible consequences of waiving it;
(3) the waiver is voluntary; and
(4) the waiver is made in writing or in court proceedings that are
recorded.

Tex. Fax. Cong Ann. § 51.09 (Vernon 1975) (amended 1973); see infra note 151
and accompanying text; see also Dawson, Delinquent Children and Children in
Need of Supervision: Drafisman’s Comments to Title 3 of the Texas Family
Code, § Tex. Trcu L. Rev. 509, 524-28 (1974) (the Texas legislature felt that the
child's attorney is the only appropriate adult who may effectively concur with a
waiver of a right by a child); Comment, Waiver of Constitutional Rights by a
Juvenile Under the Texas Fomily Code: The 1975 Amendment to Section 51.09,
17 S. Tex. LJ. 301, 303 (1973) (the Texas statute gave rise to the most progres.
sive provisions of juvenile law before its scope was limited by the 1975
amendments).

149. See, ¢.g. In re S.EB. 514 SW.2d 948, 950 (Tex. Civ. App. 1974); /n re
REJ., 511 SW.2d 347, U9 (Tex. Civ. App. 1974).

150. /n re S.E.B., 514 S.W.2d 948, 950-51 (Tex. Civ. App. 1974).
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warning/waiver formula.!5t Several other jurisdictions, how-
ever, including Iowa and Wisconsin, maintain significant re-
strictions on the circumstances under which a juvenile may
waive either Miranda rights or the right to the assistance of
counsel in all stages of the juvenile process.!52 These states
have also recognized that uncounseled delinquency convictions
cannot lead to out-of-home dispositions of such youths.133

Affording mandatory, nonwaivable counsel to juveniles
during interrogation and at all court proceedings is not, how-
ever, a panacea. Attorneys may not be capable of or committed
to representing juvenile clients in an effective adversarial man-
ner. Organizational pressures to cooperate, judicial hostility to-
ward adversarial litigants, role ambiguity created by the dual
goals of rehabilitation and punishment, reluctance to help
juveniles “beat a case,” or an internalization of a court's treat-
ment philosophy may compromise the role of counsel in juve-
nile court.!5¢ Although Gault was premised on the ability of

151. See TEx. FaM. CoDE ANN. § 51.09(b) (Vernon Supp. 1975-1983). The leg-
islative changes provoked one writer to note: .
Under the new amendment, the child is subjected to the same pressure
and police chicanery that has diluted the protection of Miranda for
adults, but the juvenile does not have the same presence of mind as
the more mature adult violator. The juvenile's right to counsel, which
was so effectively safeguarded by prior § 51.09, has now been denied
him . . .. One might surmise that the amendment is worded to en-
sure swift and easy confessions and, therefore, convictions.
Comment, supra note 148, at 310.

152. See lowa Cope AnN. § 232.11 (West Supp. 1984-1985); Wis. STAT. ANN,
§ 48.23 (West 1983). Ilowa prohibits the waiver of counsel at interrogation by
any vouth under sixteen years of age without written parental concurrence.
Regardless of any Miranda waivers, no child of any age may waive the assist-
ance of counsel at any of the various stages and hearings of the juvenile justice
process. [owa CopEz ANN. § 232.11. Alabama has also experimented with meas-
ures to secure eflective legal advice to juveniles prior to interrogation. See ALA.
Coot § 12-15-57 (197S) (repealed 1881).

133. See. e.g. Wis. STAT. ANN. § 48.23(1) (a) (West Supp. 1983-1984); ¢f. Scott
v. lllinois, 440 U.S. 367 (1979) (no indigent defendant may be imprisoned unless
the state has afforded him the assistance of appointed counsel).

154. The co-optation of defense attorneys in the adult criminal process has
been described in Blumberg, The Practice of Law as Confidence Game: Organi-
zational Cooptation of a Profession, Law & Soc'y Rev., June 1967, at 15, 19-20.
Blumberg argues that certain institutional pressures and the need to maintain
stable, cooperative relationships with other personnel in the system are incon-
sistent with effective advocacy and an adversary position. Defense attorneys
are involved in ongoing relations with prosecutors and judges and become de-
pendent on their cooperation. Similarly, prosecutors and the court depend on
defense attorneys to cooperate in order to expedite s large volume of cases.
The result is a system of informal relationships in which maintaining organiza-
uonal stability may become more important than the representstion of any
given client. See1d. at 18-24. The same analysis has been applied to the role of
attorneys in juvenile court. See. e.g.. A. PLATT, supra note 2, at 163-73. See gen-
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lawyers to manipulate formal procedures for the benefit of
their clients, many commentators have noted that this does not
always happen in juvenile proceedings.!3$ Indeed, there are
some indications that representation of juveniles by lawyers in
more traditional “therapeutic” juvenile courts may actually re-
dound to the disadvantage of the client in adjudications or
dispositions.!36

A rule mandating nonwaivable assistance of counsel for
Juveniles prior to interrogation as well as throughout the pro-
cess would have substantial implications for the juvenile court.
It would probably restrict the ability of police to obtain waivers
from and interrogate youths who are criminally sophisticated
as well as those too immature to protect themselves. Indeed,
courts have decried the effects that procedural safeguards and
per se rules would have on the efficient repression of crime. “It
is apparent most courts, required to deal pragmatically with an
ever-mounting crime wave in which minors play a dispropor-
tionate role, have considered society’s self-preservation interest

erally Duffee & Siegel, The Organization Man: Legal Counsel in the Juvenile

Court, 7 CRiM. L. BULL. 544, 548-53 (1971) (juveniles with counsel are more likely

to be incarcerated than juveniles without counsel); Platt & Friedman, The Lim-

its of Advocacy: Occupational Hazards in Juvenile Court. 116 U. Pa. L. Rev.

1156, 1184 (1968) (private lawyers do not enhance juveniles’ bargaining power

or rights); Platt. Schechter & Tiffany, /In Defense of Youth: A Case Study of the
Public Defender in Juvenile Court, 43 IND. L.J. 619, 629 (1968) (informal relation.

shups in juverule court influence judges to dispose of cases based on theu per-

sonal feelings about counsel). Other studies have questioned whether lawvers

can actually perform as adversaries in a sysiem rooted in parens patriae and

benevolent rehabilitation. See, e.9., W. STAPLETON & L. TEITELBAUM, IN DEFENSE
of YouTH 37-39 (1972); Fox, supra note 2, at 1238; Genden, Separate Legal Rep-
resentation for Children: Protecting the Rights and Interests of Minors in Judi-
cwal Proceedings, 11 Haav. C.R.-C.L. L. Rev. 563, 587-83 (1978); Kay & Segal, The
Role of the Attorney in Juvenile Court Proceedings: A Non-Polar Approach. 61

Gro. LJ. 1401, 1410 (1973); Lefstein, Stapleton & Teitelbaum, /n Search of Juve-
nile Justice: Gault and /ts Implemenzation, 3 LAw & Soc'y Rev. 491, 361 (1969);
Lemert, Legisiating Change in the Juvenile Court, 1967 Wis. L. Rev. 421, 430-34;
see also Ferster, Courtless & Snethen, The Juvenile Justice System. [n Search of
the Role of Counsel 39 FoapHaM L. Rev. 378, 411 (1971) (it is someumes the
proper role of counsel to seek the least serious disposition rather than to de-
fend zealously); McMillian & McMurtry, The Role of the Defense Lawyer in the
Juvenile Court—Advocate or Social Worker? 14 St. Lonis U.LJ. 561, 597.98
{1970) (role of counsel as advocate unciear when placement appears to be best
for the child).

133, Ses, e.g.. D. Horowrrz, THe COURTS AND SociaL Poucy 171-219 (1977);
W. Starteron & L. TETILBAUM, supra note 154, at 63-96; Fox, supra note 2. at
1238,

158. See. ¢.g9. D. HOROWTTZ, supra note 155, at 191-94 W, StarLETON & L. TEL
TELBAUM, supra note 154, at 63-96; Clarke & Koch, Juvenile Court: Therapy or
Crime Control and Do Lawyers Make a Difference’. 14 Law & Soc'y Rev. 263
304-06 (1960).
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in rejecting a blanket exclusion for juvenile confessions.”157

Such an exclusion would impose substantial burdens on the
delivery of legal services in rural areas.158

The response to all of these objections, however, is that
every defendant is already entitled by Gault and Miranda to
the assistance of counsel during interrogation and at every crit-
ical stage of the process, that only “an inexperienced person in
the toils of the law” will cooperate with the police to the per-
son’s own detriment, and that only an attorney can redress the
imbalance between a vulnerable youth and the state.1%® The is-
sue is not one of entitlement, but rather the ease or difficulty
with which waivers of counsel are found, which in turn has the
enormous implications for the entire administration of the ju-
venile justice process discussed’above.

Despite these difficulties, however, the one inescapable fact
of juvenile justice administration in Minnesota is that a major-
ity of all youths prosecuted as delinquents are not represented
by counsel during the process.'®¢ Nearly half the juveniles
charged with felonies and more than a quarter of those sen.
tenced to correctional facilities had no lawyer,6!1 and the
county-by-county variations in rates of representation suggest
that nonrepresentation reflects judicial policies rather than

157. In re Thompson. 241 N.W 24 2, 5 (lowa 1976); see also Commonwealth v.
Chnistmas, 502 Pa. 218, 465 A.2d 989 (1983) (adopting a presumption that no per-
son under eighteen years of age is competent to waive the right to counsel).

158. JUVENILE JUSTICE STANDARDS. supra note 73, STANDARDS RELATING TO
PRETRIAL COURT PROCEEDWINGS. Standard 5.1 commentary at 33 (inadequate
availabulity of legal services in rural areas may make compliance with
mandatory counsel recommendation difficuit).

159. See H. PacCKER, supra note 83, at 203. As Professor Grisso explained:
The beneficial effects of a per se requirement of counsel in juvenile
waiver proceedings should be enhanced as the juvenile justice system
increases its own support of a strong advocacy role for these attorneys.

At 3 minimum, the requirement provides a reasonable level of protec-

tion for younger juveniles; without this protection, they would be sub-

jected to the very circumstances that Miranda sought to eliminate.
Grisso, supra note 110, at 1164,

160. “In the majority of delinquency/status offense cases (62%) there is not

representation.” K. Five, Our or HoMEe PLACEMENT OF CHILDREN IN MINNESOTA:

A RESEARCH RrPORT 48 (1983).

161. Data collected in 1983, which does not include Hennepin County, indi-
cates that juveniles appear without counsel in 48% of delinquency adjudica-
tions and 68: of status adjudications. Data provided by Dr. Stephen Coleman,
Stastical Analysis Center of the Minnesota State Planning Agency 1 (1984) (a
copy of the tables is on flle with the author). Forty-five percent of the youths
adjudicated for the felony of burglary were convicted without counsel, and 28%
of the youths sentenced to juvenile correctional facilities had no lawyers. /d. at
2. '
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youthful competencies.162 Although national statistics are not
available, surveys of representation by counsel in other juris-
dictions suggest that “there is reason to think that lawyers still
appear much less often than might have been expected.”163
There may be several reasons so many youths are unrepre-
sented—parental reluctance to retain an attorney, inadequate
public-defender legal services in nonurban areas, a judicial en-
couragement of and readiness to find waivers of counsel in or-
der to ease judges' administrative burdens, or a judicial
predetermination of dispositions with nonappointment of coun-
sel where probation is the anticipated outcome. Whatever the
reason, and despite Gault's requirement of a right to counsel
for juveniles facing potentially coercive action,184 most youths
never see a lawyer, waive their rights without any appreciation
of the legal consequences, and thus face the prosecutorial pow-
ers of the State alone and unaided.

The constitution does not require mandatory, nonwaivable
counsel for minors, or prohibit minors from waiving their fifth
amendment rights without prior consultation with their attor-
neys, or prevent minors from confronting the coercive power of
the state without the assistance of counsel. These require-
ments and prohibitions are nonetheless policy options avail-
able to the courts. The Minnesota Supreme Court’s rejection of
a parental presence requirement in the Proposed Rule in favor
of the “totality of the circumstances” analysis is constitutional
as well as clearly consistent with the law of Minnesota and a
majority of other jurisdictions. As a matter of policy, however,
the court’s choice to put juvenile offenders on the same proce-
dural footing as adult criminal defendants ignores the
juveniles’ relative immaturity, inexperience, and vulnerability
to adult coercion.

"162. There are enormous county-by-county variations in the rates of non-
' representation, ranging from a high of over 30% to a low of less than 10%. Id. at
2

163. D. Horowirrz, supra note 155, at 185. Although the rates of representa-
tion vary widely from county to county within a state, Horowitz' survey of the
available data failed to find one state in which even 50 of the juveniles were
represented by counsel. /d. at 1385-88; see also Clarke & Koch, supra note 136, at
297 (in 1976, the Juvenile Defender Project represented 22.3% of all juveniie
cases in Winston-Salem, N.C. and 45.8% in Charlotte).

164. See /n re Gault, 387 U.S. |, 41 (1967).
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In re Gault Revisited:

A Cross-State Comparison
of the Right to Counsel

in Juvenile Court

Barry C. Feld

* This article uses data from six states to analyze the availability of end the effects of
counsel on delinquency and status offenses cases in  Juvenile courts. In three of the
states, nearly half or more of delinquent and status offenders did not have lawyers,
including many youths who received out-of-home placemers and secure confine-
ment dispositions. In all the jurisdictions, esch legel varisble—seriousmess of
present offense, detention status, and prior referrals—that was essociated with
more severe dispositions was also associated with higher rates of represemation.
However, while legal variables enhance the probebilities of represemsation, the
presence of an attorney appeared 10 exert an additional, independent effect on the

;e::ily of dispositions. The article then explores the policy implications of these
indings.

More than twenty years ago in /n re Gault, the U.S. Supreme
Court held that juvenile offenders were constitutionally entitled to the
assistance of counsel in juvenile delinquency proceedings. The Gaulr
Court mandated the right to counsel because “a proceeding where the
issue is whether the child will be found to be ‘delinquent’ and subjected
to the loss of his liberty for yearsis comparable in seriousness to a felony
prosecution”(Gault, 1967, p. 36). Gault also decided that juveniles were
entitled to the privilege against self-incrimination and the right to
confront and cross-examine their accusers at a hearing. Without the
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The data used in this article are housed in and made available by the National Juvenile
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Statistics and Special Services, the Minnesota Supreme Court Judicial Information
System, the Nebraska Commission on Law Enforcement and Criminal Justice, the New
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assistance of counsel, these other rights could be negated. “The juvenile
needs the assistance of counsel to cope with problems of law, to make
skilled inquiry into the facts, [and] to insist upon regularity of the
proceedings. . . . The child ‘requires the guiding hand of counsel at every
step in the proceedings against him™ (Gault, 1967, p. 36). In subsequept
opinions, the Supreme Court has reiterated the crucial role of counsel in
the juvenile justice process. In Fare v. Michael C., the Court noted that
“the lawyer occupies a critical position in our legal system. . .. Whether
itis a minor or an adult who stands accused, the lawyer is the one person
to whom society as a whole looks as the protector of the legal rights of
that person in his dealings with the police and the courts”(Fare, 1979, p.
719).
In the two decades since Gault, the promise of counsel remains
unrealized. Although there is a scarcity of data, in many states less than
50% of juveniles adjudicated delinquent receive the assistance of counsel
to which they are constitutionally entitled (Feld, 1984, pp. 187-190).
Although national statistics are not available, surveys of representation
by counsel in several jurisdictions suggest that “there is reason to think
that lawyers still appear much less often than might have been éxpected™
(Horowitz, 1977, p. 185).

In the immediate aftermath of Gault, Lefstein, Stapleton, and
Teitelbaum (1969) examined institutional compliance with the decision
and found that juveniles were neither adequately advised of their right to
counsel nor had counsel appointed for them. In a more recent
evaluation of legal representation in North Carolina, Clarke and Koch
(1980, p. 297) found that the juvenile defender project represented only
22.3% of juveniles in Winston-Salem, NC, and only 45.8% in Charlotte,
NC. Aday (1986) found rates of representation of 26.2% and 38.7% in
the jurisdictions he studied. Bortner’s (1982, p. 139) evaluation of a
large, midwestern county’s juvenile court showed that “over half
(58.2%) [the juveniles] were not represented by an attorney.” Evaluations
of rates of representation in Minnesota also indicated that a majority of

original data. Neither the respective state agencies nor the National Center for Juvenile
Justice bear any responsibility for the analyses or interpretations presented herein. I was
fortunate to have the opportunity to use these data through the National Juvenile Court
Data Archive’s Visiting Scholar Program, which was supported by OJIDP. | received
exceptional support and assistance in assembling, organizing, and interpreting the states’
data from Dr. Howard Snyder, NCJJ Director of Systems Research, Ms. Ellen Nimick,
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youths are unrepresented (Feld, 1984, p. 189; Fine, 1981?, p- 48). Fe!d
(1984, p. 190) reported enormous county-by-county variations within
the state in the rates of representation, ranging from a high of over 90%
to a low of less than 10%. A substantial minority of youths removed
from their homes or confined in state juvenile correctional institutions
lacked representation at the time of their adjudication and disposition
(Feld, 1984, p. 189). A

There are a variety of possible explanations for why so many youths
appear to be unrepresented: parental reluctance to retain an attorney;
inadequate public-defender legal services in nonurban areas; a judicial
encouragement of and readiness to find waivers of the right to counsel in
order to ease administrative burdens on the courts; a continuing judicial
hostility to an advocacy role in a traditional, treatment-oriented court;
or a judicial predetermination of dispositions with nonappointment of
counsel where probation is the anticipated outcome (Feld, 1984, p. 190;
Bortner, 1982, pp. 136-147; Lefstein, Stapleton, and Teitelbaum, 1969;
Stapleton and Teitelbaum, 1972). Whatever the reason and despite
Gault'’s promise of counsel, many juveniles facing potentially coercive
state action never see a lawyer, waive their right to counsel without
consulting with an attorney or appreciating the legal consequences of
relinquishing counsel, and face the prosecutorial power of the state
alone and unaided.

Even when juveniles are represented, attorneys may not be capable of
or committed to representing their juvenile clients in an effective
adversarial manner. Organizational pressures to cooperate, judicial
hostility toward adversarial litigants, role ambiguity created by the dual
goals of rehabilitation and punishment, reluctance to help juveniles
“beat a case,” or an internalization of a court’s treatment philosophy
may compromise the role of counsel in juvenile court (Stapleton and
Teitelbaum, 1972; Lefstein, Stapleton, and Teitelbaum, 1969; Fox,
1970; Platt and Friedman, 1968; Ferster, Courtless, and Snethen, 1971;
McMillian and McMurtry, 1970; Kay and Segal, 1973; Bortner, 1982;
Clarke and Koch, 1980; Blumberg, 1967). Institutional pressures to
maintain stable, cooperative working relations with other personnel in
the system may be inconsistent with effective adversarial advocacy
(Lefstein, Stapleton, and Teitelbaum, 1969; Stapleton and Teitelbaum,
1972; Bortner, 1982; Blumberg, 1967).

Several studies have questioned whether lawyers can actually perform
as advocates in a system rooted in parens patriae and benevolent
rehabilitation (Stapleton and Teitelbaum, 1972; Fox, 1970). Indeed,
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there are some indications that lawyers representing juven.iles in more
traditional “therapeutic™ juvenile courts may actually dlsa.dvantage
their clients in adjudications or dispositions (Stapleton and Teitelbaum,
1972, pp. 63-96; Clarke and Koch, 1980, pp. 304-306; Bortner, 1982).
Duffee and Siegel (1971, pp. 548-553), Clarke and K‘och (1980, pp.
304-306), Stapleton and Teitelbaum (1972), Hayeslip (197?), and
Bortner (1982) all reported that juveniles with counsel are more likely to
be incarcerated than juveniles without counsel. Bortner ( l9.82, pp. 139-
140), for example, found that “when the possibility of receiving the most
severe dispositions (placement outside the home in either group homes
or institutions) is examined, those juveniles who were represented by
attorneys were more likely to receive these dispositions than. were
juveniles not represented (35.8% compared to 9.6%). Further statistical
analysis reveals that, regardless of the types of offenses with which they
were charged, juveniles represented by attorneys receive more severe

dispositions.”

THE PRESENT STUDY

The present study provides the first opportunity to analyze system-
atically variations in rates of representation and the impact of counselin
more than one juvenile court or even one jurisdiction. It analyzes
variations in the implementation of the right to counsel in six states—
California, Minnesota, New York, Nebraska, North Dakota, and
Pennsylvania, as well as Philadelphia. These statistical analyses provide
the first comparative examination of the circumstances under which
lawyers are appointed to represent juveniles, the case characteristics
associated with rates of representation, and the effects of representation
on case processing and dispositions.

This study uses data collected by the National Juvenile Court Data
Archive (NJCDA)to analyze the availability of and effects of counsel in
delinquency and status offense cases disposed of in 1984.! While 30
states now contribute their annual juvenile court data tapes to the
NJCDA, the six states included in this study were selected solely because
their data files included information on representation by counsel.

Because of the many hazards and pitfalls in using juvenile court data,
an overview of the juvenile justice process and a description of the
individual state’s data precedes the cross-state comparisons. The
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NJCDA'’s unit of count is “cases disposed™ of by a juvenile court.?
Typically, juvenile delinquency cases begin with a referral to a county’s
juvenile court or a juvenile probation or intake department. Many of
these referrals are closed at intake with some type of informal
disposition: dismissal, counseling, warning, referral to another agency,
or probation. These referrals, whether disposed of informally or
petitioned to the juvenile court, also generate county record-keeping
activities that are reported to the state agency responsible for compiling
juvenile justice data.

The sample in this study consists exclusively of petitioned delinquency
and status offense cases. It excludes all juvenile court referrals for abuse,
dependency, or neglect, as well as routine traffic violations. Only
formally petitioned delinquency and status cases are analyzed because
the right to counsel announced in Gault attaches only after the formal
initiation of delinquency proceedings.?

The filing of a petition—the formal initiation of the juvenile
process—is comparable legally to the filing of a complaint, information,
or indictment in the adult criminal process (Feld, 1984, p. 217). Since
different county intake or probation units within a state, as well as the
various states, use different criteria to decide whether or not to file a
formal delinquency petition, the cross-state comparisons reported here
involve very different samples of delinquent populations. The common
denominator of all these cases is that they were formally processed in
their respective jurisdictions. As indicated in Table 1, the proportion of
referred cases to petitioned cases differs markedly, from a high of 62.8%
in Nebraska to a low of 10.7% in North Dakota.

In most jurisdictions, a juvenile offender will be arraigned on the
petition. Since the constitutional right to counsel attaches in juvenile
court only after the filing of the petition, it is typically at this stage, if at
all, that counsel will be appointed to represent a juvenile (Feid, 1984). At
the arraignment, the juvenile admits or denies the allegations in the
petition. In many cases, juveniles may admit the allegations of the
petition at their arraignment and have their case disposed of without the
presence of an attorney.

The types of underlying offenses represented in the formally filed
delinquency petitions differ substantially; the large urban jurisdictions
confront very different and moré serious delinquency than do the more
rural, midwestern states (Nimick et al., 1985). In this study, the offenses
reported by the states are regrouped into six analytical categories ¢ The
“felony/minor™ offense distinction provides both an indicator of
seriousness and is legally relevant for the right to counsel (Gideon v.

, ;1 1
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Wainwright, 1963; Scott v. lllinois, 1979). Offenses are also classified as ‘ g o -5 ~8 n~nB @3 ~8§ «
person, property, other delinquency, and status. Combining pers.on‘and 3 ro® 8w 20 “a Je @ 3
property with the felony and minor distinctions produces a six-item 3 = - -
offense scale for cross-state comparisons.® When a petition alleges more a
than one offense, the youth is classified on the basis of the most serious -
A ass . L 2 _ . .
charge. This study also uses two indicators of the sever;ty of dispositions: H s g § o 28 =B o § =F «
out-of-home placement and secure confinement.¢ The data were > g £ 8 28 88 ¢O& tTe 083
originally collected by the California Bureau of Criminal Statistics and £ - - = 5] = o S
Special Services,” the Minnesota Supreme Court Judicial Information S
System,® the Nebraska Commission on Law Enforcement and Criminal
Justice,? the New York Office of Court Administration,'? the North g » _
Dakota Office of State Court'Afiministrator," and the Pennsylvania § 3 ﬁ r MY« s ® g E g’ ~ g n )
Juvenile Court Judges’ Commission. 2 £ ~ - -z 8 2= 3o
2
DATA AND ANALYSIS 5/ 3 v§ 2§ 33 2% 2523
; N E %5 "% =2§rtE9f
Part of these analyses treat the availability and role of counsel as a z -
dependent variable using case characteristics and court processing
factors as independent variables. Other parts treat counsel as an 'g s S 2 o g -K % @3 ey ~n
independent variable, assessing its relative impact on juvenile court case ] § @ 8 ~-= = § &2 ¢ g o g g
processing and dispositions. These analyses attempt to answer the z - =
interrelated questions regarding when lawyers are appointed to represent
juveniles, why they are appointed, and what difference does it make g S - - - -
whether or not a youth is represented? $ ! é ~ .8; <& 2 § g T 2Q 2 g
Petitions and offenses. Initially, the appearance of counsel must be ! S - R - £ & o & .
3
placed in the larger context of juvenile justice administration in the b3 -
respective states. Table 1 introduces the six states’ juvenile justice 3] 2 « ~ 2 s - - - -
systems, reports the total number of referrals where available, the total §|8] 7 § 9 o« i :’; E 8 = g8 s ng
number of petitions, the percentage of referrals to petitions, and the £ ;; bt ® £ 2 T Tz 8 § b
types of offenses for which petitions were filed. 3 -7
The juvenile courts in the various states confront very different H
delinquent populations. In part, these differences reflect the nature of E,
the prepetition screening. While California, Nebraska, and Pennsylvania £ e
courts formally petition approximately half of their juvenile court . - s Sxz g 2 2
referrals, North Dakota juvenile courts only charge about 10.7% of their ot 5,5, 8.5 .5 3 s ¢
referrals. The numbers of petitions involved also differ substantially. 2 é 2 §_ $5 28 2§ E SEe S E g g 2
The large, urban states handle far more cases than the rural midwestern s e § F § 28 § 288 255 § § g 3 g £ 35
states. Indeed, Philadelphia alone processes more delinquency petitions d £<a d<a S48 2S£ S8 35
than Nebraska and North Dakota together. 399
)] ] 1 1 1 1 1 1 ] 1 1 1 1 1 3 -
— s — H - ——d N i [ N | ad —d S — J i J




/

400 CRIME & DELINQUENCY / OCTOBER 1988 {

The nature of the offenses petitioned also differs substantially among g

the states. Felony offenses against the person—homicide, rape, aggra- 2 ]

. flNon mow Quwn -~ 5

vated assault, and robbery—are much more prevalent in the large, §| LN p : 2 Ner NOO g a

. . . . . 3[8RR BAE BIX 8RN I=°Rgrg =z e

urban states. In Philadelphia, for example, 38.19% of the juvenile court’s 3 ~ X848 2 s

caseload involves violent offenses against the person, primarily robbery. « -]

By contrast, a substantial portion of the midwestern states’ caseloads - £

consists of minor property offenses such as theft and shoplifting. 3 g
The states also differ markedly in their treatment of status offenders. 3 2 223 ~-0 Qv woag -aw gt
) : WSS, e > 83 5NE S5¥Y goN ©ro io~ I es
Pennsylvania/ Philadelphia juvenile courts do not have jurisdiction over § =~ Th @esdes Z &2
status offenders. Similarly, status offenders in California appear to be a 5 g
referred to juvenile courts only as a last resort. By contrast, in the 52'
midwestern states, status offenses are the second most common type of s H ;
flel.mquency cases handled. The maximum age of juvenile court E mu- 9 9 an~ ave nua 3n
jurisdiction in New York is 16 years of age, rather than 18 as in the other §]° °8 8 '8 88 grg gow :‘-’: Sannat £,
states. The New York juvenile justice system deals with a significantly 3 mee s g2
younger population, which includes a substantially larger proportion of 3 g s
status offenders. El o 13 1
Ra{es of representation. Table 2 shows the overall rates of repre- § LlO=® waN o~ Ouwn f §
sentation by counsel in the respective states, the percentages of private <3 88 8%3 8% g°og § sg § :';;; aa2| &t
attorneys and public attorneys—court appointed or public defender— § 2 ® ARG ¢
and the rat.es of representation by type of offense. Although Gault held %’ b4
that every juvenile was constitutionally entitled to “the guiding hand of B Elrnme o~ 'g i
?Ounscl at every step of the process,” Gault s promise remains unrealized sl §ld¢g g% I ove o9e 2zag22m-nal 3 F
in half of these jurisdictions. HE I3 B I8 s gy gog| 53
. Thg large, .urban states are far more successful in assuring that 5 §§
juveniles receive the assistance of counsel than are the midwestern 18 ® §
states. Ov?rall, between 859%-95% of the juveniles in the large, urban 5 g E N s o :.’g 2NT en- onvoeo~oo § 3
states receive the assistance of counsel as contrasted with between 37.5% [ § ® 8°3 R"8 g s g-2g- ] €5
and 52.7% of the juveniles in the midwestern states. Indeed, these data | i%
galyf actually understate the urban state/rural state disparities. The 2~ ' 3 g

alifornia Bureau of Criminal Statistics and Special Services i ol §122n roaw H
. S cautions S ~ e ®Mo® rwe QN veO - §§s
that a coding error may be responsible for some of the juveniles who B 3 TR B-R BOR gog gep 8 R¥og|$ £ 8
were reported to be unrepresented. ! ~rTR1868
The ﬁ{st rows of Table 2 report the percentages of private attorneys 3 % ; g
and public attorneys (court apgmmted or public defenders) reflected in ' € §
the overall rates of representation. In every jurisdiction and regardless ] & ges
of the overall rate of i i ' « 25 : H £2%
all rate of representation, public attorneys handle the vast N - §3 $ ! _E H & §5<
bulk of delinquency petitions by ratios of between 3:1 and 10:1. MR H I I ITEIITED : 822
Table 2 clearly sl:nows that it is possible to provide very high levels of B 3 é h! § £ é 2‘\_, ZE £35E: s SE23 8 ¢ £ 588 g a3
defense representation to juveniles adjudicated deli M < 2 3 384 ° §350 548 $ & 3358 §2°
959 of the juveniles i ; . d delinquent. More than ® u g &< b 3’ £8 O2é0 il
the juveniles in Philadelphia and New York state, and 85% or =4 8 a EEE

401
S RS IR E—




IR

402 CRIME & DELINQUENCY / OCTOBER 1988

more in Pennsylvania and California were represented. Since.the large
urban states process a greater volume of delinquenc.y cases, _the.lr success
in delivering legal services is all the more impressive. While it may be
more difficult to deliver legal services easily in all parts of the rural
midwestern states, county by county analysis in Minnesota s:hows
substantial disparities within the state; even the largest cosmty in the
state with a well-developed public defender system provides repre-
sentation to less than half the juveniles (Feld, 1984, pp. 189-190). Thesc
variations suggest that rates of representation reflect deliberate policy
decisions.

Table 2 also shows the rates of representation by type of offense. One
pattern that emerges in all of the states is a direct relationship betw?en
the seriousness of the offense and the rates of representation. Juveniles
charged with felonies—offenses against person or property—and those
with offenses against the person generally have higher rates of repre-
sentation than the state’s overall rate. These differences in representation
by offense are typically greater in the states with lower rates of
representation than in the those with higher rates because of the latters’
smaller overall variation. In Minnesota, for example, while only 47.7%
of all juveniles are represented, 66.1% of those charged with felony
offenses against the person, 73.5% of those charged with minor offenses
against the person, and 60.6% of those charged with felony offenses
against property are represented.

A second and similar pattern is the appearance of larger proportions
of private attorneys on behalf of juveniles charged with felony
offenses—person and property—and offenses against the person than

appear in the other offense categories. Perhaps the greater seriousness of
those offenses and their potential consequences encourage juveniles or
their families to seek the assistance of private counsel. Conversely,
private attorneys are least likely to be retained by parents to represent
the status offenders with whom the parents are often in conflict.

Offense and disposition. There is extensive research on the determi-
nants of juvenile court dispositions (Fagan, Slaughter, and Hartsone,
1987; McCarthy and Smith, 1986; Dannefer and Schutt, 1982; Thomas
and Cage, 1977). However, “even a superficial review of the relevant
literature leaves one with the rather uncomfortable feeling that the only
consistent finding of prior research is that there are no consistencies in
the determinants of the decision-making process” (Thomas and Sie-
verdes, 1975, p. 416). In general, the seriousness of the present offense
and the length of the prior record—the so-called “legal variables™—

1 1
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explain most of the variance that can be accounted for in juvenile
sentencing, with some additional influence of race (Fagan, Slaughter,
and Hartsone, 1987; McCarthy and Smith, 1986). However, in most of
these studies, the legal variables account for only about 25% to 30% of
the variance in dispositions (Thomas and Cage, 1977; Clarke and Koch,
1980; McCarthy and Smith, 1986; Horwitz and Wasserman, 1980).

Although this cross-state comparison cannot identify fully the
determinants of dispositions, the data lend themselves to an exploration
of the relationships among offenses, dispositions, and representation by
an attorney. Table 3 uses two measures of juvenile court dispositions: (1)
out-of-home placements, and (2) secure confinement. These categories
provide clearcut delineations that lend themselves to cross-state
comparisons. They also have legal significance for the appointinent of
counsel, since the Supreme Court has held, at least for adults, that all
persons charged with felonies must be afforded the right to counsel
(Gideon v. Wainwright, 1963), and that no person convicted of a
misdemeanor may be incarcerated unless he or she was afforded the
assistance of counsel (Scott v. Minois, 1979).

Table 3 shows both the overall rates of out-of-home placements and
secure confinement in the respective states as well as by categories of
offenses. The states differ markedly in their overall use of out-of-home
placements and secure confinement, ranging from a high of 30.8%/ 14.5%
in California to a low of 10.3%/1.19% in Philadelphia. The ratio of
out-of-home placement to secure confinement also varies from 17:1 in
Pennsylvania to about 2:1 in California.

As expected, the seriousness of the present offense substantially alters
a youth’s risk of removal and confinement. In every state, felony
offenses against the person garner both the highest rates of out-of-home
placement and secure confinement, typically followed either by minor
offenses against the person or felony offenses against property, for

-example, burglary. Conversely, minor property offenses—primarily

petty theft, shoplifting—and status offenses have the lowest rates of
removal or confinement.

Offense and disposition by counsel. Table 4 adds the counsel variable
to the information contained in Table 3. Within each offense category of
youths who receive out-of-home or secure dispositions, Table 4 shows
tl}c disposition rates for those youths who had counsel and those who
did not. Thus Table 3 shows that when juveniles commit felonies against
the person in California, 39.5%;20.49% receive out-of-home placement
and secure confinement dispositions. The same cell in Table 4 shows
that youths with counsel were somewhat more likely to receive severe
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dispositions than those withous counsel—40.09% versus 35.5% out of
home and 21.0% versus 15.4% secure confinement.

Except for North Dakota, with its very small numbers and low rates
of representation, a comparison of the two columns in each state and at
cach offense level reveals that youths with lawyers receive more severe
dispositions than do those without lawyers. With twelve possible
comparisons in each state—six offense categorics times two disposi-
tions—represented youths received more severe dispositions than
unrepresented youth in every category in Minnesota, New York, and
Pennsylvania, in all but one jn California and Philadelphis, and in all

disposition is consistent in the different jurisdictions, the explanation of
this relationship is not readily apparent. It may be that presence of
lawyers antagonizes traditional juvenile court judges and subtly influ-
ences the eventual disposition imposed (Clarke and Koch, 1980),

or secure confinement is anticipated. Conversely, judges may exhibit
more leniency if a youth is not represented. Or, still another possibility is
that other variables besides the present offense may influence both the
appointment of counsel and the cventual disposition.
‘ Detention by offense. Table S shows the overall percentage of
Juveniles against whom petitions were filed who were detained, as well ag
the rates of pretrial detention by offense category.

here, refe.rs toa !'uyenile’s custody status following referral but prior to

degention, UISES & very conservative definition of detention. Juveniles jn
Minnesota are coded as detained onl

. y if a detention hearing ;
which normally occurs 36 hours—a e et eld,

| bout two court days—after appre-
hension (Feld, 1984). Thus the datain Table 5, while suggestive, arz‘:\o(
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28 e o ;g ©o ; ¥ « directly comparable. Unfortunately, Philadelphia does not provide
3 3 information on a juvenile’s pretrial detention status.
= . o~ ~o n 9 o~ < @ Regardless of the jurisdictional definition of detention, its use follows
RN o - -©° v e © e =° similar patterns. Juveniles committing felonies against the person are
the most likely to be detained, followed either by those committing
ol o oo N O @2 @2 22 minor offenses against the person or felony offenses against property.
§12 © ® e - < Since the evidentiary distinctions between a feloyy and a milfor offense
3 N ow o o oo © z against the person, for cxar_nple, the dcgreF of injury to the victim, may
sl cw - § © g° 5o not be apparent at the time of detention, these patterns are not
surprising.
~Ne N~ Detention and counsel. Table 6 examines the relationship between a
8l o n o 0~ N @ <5 © © . . . .
sl 2 I g oo N~ I @ youth’s detention status and representation by counsel. Detention,
3 particularly if it continues for more than a day, is a legally significant
£ 3 co g i b e §° juvenile court intervention that also requires the assistance of counsel
8> 28 v - v © o= o (Feld, 1984, pp. 191-209; Schall v. Martin, 1984). Every jurisdiction
provides for a prompt detention hearing to determine the existence of
x| 2 ae 29 = 22 22 23 probable cause, the presence of grounds for detention, and the child’s
N custody status pending trial (Feld, 1984, pp. 191-209).
2§ . @ n o ~e ; e ;_, g ; h Table 6 reports the rate 9( representation at each offense Ievgl for
&2 - - - those youths who were detained and for those who were not detained.
For example, in Minnesota, 66.1% of the juveniles charged with felony
Bl .8 @ e S S o :;_‘ s offenses against'the person were represented (Table 2) and 24.6% of
] g & - ~ them were detained (Table 5). However, 75.0% of those who were
S| $ " co » o~ co n o N - - detained were represented as contrasted with 63.8% of those who were
El =1 8w 3 e go o~ I2 3¢ not detained.
% For ecach state, a comparison of the two columns reveals a consistent
gl .l <o -a ” - © o o o pattern—youths who were held in detention had higher rates of
g g 2 P LX) s - o~ representation than did juvemles. who were not. In four of the six states
al & . oo o o n we at every level of offense,' detained you.ths were more likely to be
A s =2 23 o S g 8 represented. In Nc.braska, in five of the six leyels of offenses, detained
; Y(?litl.ls were more likely to be represented. Again, OI.lly in North Dakota,
: . . e . o e oo ;vn l:t: small numbers and low rates of representation, does the pattern
3| §[= 8¢ g2 @8 re go gr Whe ,
3|5 hllF the dnffergnc;s I.»et‘ween getmned and nondetained youths are
HHE 2o om @ o 0w e o smaller in the three jurisdictions with the highest rates of representation,
g kS o= 5 © © o 0 o 3e g in Minnesota and Nebraska they are substantial, especially as the
! . ” Scnousncss_of the offense decreages. Comparing the overall rate of
g . g § % § : § : § . § ::prcscmat.lon at differ?nt offense levels (Table 2) with the rates of
% 58, 58,088,088, N pr;:)rvgsdentatnog f9; dctameq youths (Table 6) shows that detention
w s 3:E: S 55§30%E20 sE: 3 g R g P Ides a significant addltlopal impetus for the appointment of
@ C5gTS 55T FLTR § 5T & g £ETA 23 ounsel, particularly for less serious offenders.
- w < w g S «q Sdq oa »
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TABLE 5: Present Offense and Pretrial Detention Status
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Detention and dispositions. Several studies have examined the
determinants of detention and the relationship between a child’s pretrial
detention status and subsequent disposition (Krisberg and Schwartz,
1983; Frazier and Bishop, 1985; Clarke and Koch, 1980; McCarthy,
1987). These studies report that while several of the same variables aﬂect
both rates of detention and subsequent disposition, after appropriate
controls, detention per se exhibits an independent effect on dispositions.

While this study cannot control for all variables simultaneously,

Table 7 shows the relationship among a youth’s offense, detention
status, and eventual disposition. Table 7 reports the percentages of
youths within each offense category who were detained and who were
not detained who received out-of-home placement and secure confine-
ment. Again, the resuits are remarkably consistent; in five of the six
jurisdictions and at every offense level, youths who were detained
received more severe dispositions than those who were not. Even in
North Dakota with its small numbers, the relationship between
detention and secure confinement appears in most offense categories.

What Table 7 shows, then, is that the same factors that determine the
initial detention decision appear to influence the ultimate disposition as
well. However, when one compares the zero-order relationship between
offense and disposition (Table 3) with the relationship between of-
fense/detention and disposition (Table 7), it is apparent that detained
youths are significantly more at risk for out-of-home placement and
secure confinement than are nondetained youths. Generally, pretrial
detention more than doubles a youth's probability of receiving a secure
confinement disposition.

Counsel, detention, and disposition. Table 5 reported the
of youths who were detained at each offense level. Table 6 examined the
relationship between detention status and representation and reported
that detention increased the likelihood of representation. Table 7
examined the relationship between detention status and disposition and
showed that detention also increased the likelihood of a youth receiving
more severe dispositions.

Table 8 reports the relationship between detention and disposition
when youth are represented by counsel to see whether the presence or
absence of counsel affects their dispositions. Table 8 indicates that a
detained youth who is represented by counsel is more likely to receive a
severe disposition than a detained youth who is not represented. In New
York, California, and Pennsylvania, which had very high rates of
fepresentation, the represented/detained youths consistently received
Mmore severe dispositions than the small group of unrepresented/de-

—
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2] 8 N o @ s n~ tained juveniles, as was also the case in Nebraska. Only in Minneg‘»ot?'
s = & ® ® @ " g and North Dakota was the presence of counsel not an “aggravating
% - ° o < 0 factor at the sentencing of detained youth. Again, this may simply be the
s| 8 © p:4 E & & result of dwindling numbers, or perhaps the factors that influenced the
. initial detention decision took precedence over the presence of counsel
in those states. .
Sl s = ; - § § E The data in Table 8 in New York and Pennsylvania further feinforce
3 = ” the findings reported in Table 4; there was virtually no removal from t.he
s " o o ° ~ o W home or incarceration of unrepresented yout.hs. By contrast, mbstanslal
§ = 8 3 ) 8 = 8 numbers and proportions of youths in the midwestern states were being
" detained and/or removed from their homes and placed in secure
- © confinement without the assistance of counsel. o
x| 8 © ~ § ;; g o Prior referrals. Another legal variable that affects a juvenile’s
< ® eventual disposition is a prior history of delinquency referrals (Clarke
H ~ @ w - . and Koch, 1980; Henretta, Frazier, and Bishop, 1986). The next
=& 3 3 3 & & & analyses assess the relationships among prior referrals and dispositions,
prior referrals and representation by counsel, and prior referrals,
representation by counsel, and dispositions.
K M * ; g §’ ,§ Nebraska is the only state in this six state sample that routinely
3 © ? records information about a juvenile’s prior referrals at the time of a
;: - ~ - o~ Q@ - &~ current referral. However, the other states’ data tapes include youth
= S 8 ¢ ¢ RN & identification numbers. By combining several years of annual data tapes
3 and matching the county/youth identification nuimber across years, it is
5 o ~ o o o possible to reconstruct a youth's prior record of offenses and disposi-
2l el 2 5 © o ¥ o 2o tions.
8] ¢ The Minnesotadata reported in Tables 9-11 are from a different data
‘é . § e o ~ - e v o set than reported heretofore. These data represent juveniles disposed of
3 N 2 N 8 ~ ~ R in 1986 with their prior records acquired in 1984, 1985, and 1986, In
8 1986, 45.3% of Minnesota’s juveniles were represented, as compared
5 - - ~ - - with 47.7% in 1984 (Table 2), and the pattern of representation by
5 2 s g 9 3 8§ o o offense was similar: felony offense against the person, 77.3%; felony
sl s offense against property, 63.09%; minor offenses against the person,
§ 6\; " o ~ o " 62.4%; minor offenses against property, 44.6%; other delinquency,
3 > 8 & 8 5 8 B 44.9%; and status offenses, 26.9%. The distribution of offenses in
3 Minnesota in 1986 was also similar to that recorded in 1984 (Table 1):
2 ﬁ g g 3 g . felony offenses against persons, 4.0%; felony offenses against property,
G g £ £ _ $ $ g 14.4%; minor offenses against pgrson, 5.2%; minor offenses against
o £ 2%¢ 28f Q8¢ Q8¢ 7 =8 property, 32.3%; other delinquency, 16.6%; and status, 27.0%. Using
2 S 5% § §58 83 g 235 g £ £ g $ these Minnesota data permits a cross-state comparison of the relation-
- Ldd waa Sa& S <& O0Q &0 ship among prior referrals, dispositions, and the presence of counsel. In
410 both Minnesota and Nebraska, the records of prior referrals were
recoded as 0, 1 or 2,3 or 4, and S or more. 14
joo—J —J —J 3} 1 1 =y /A
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% . . . e vw 2 Prior re[errals and disposition. Table 9 reports the relationship
§ 8 2 P 55 % ~ ® w between prior referrals and out-of-home placements and secure con-
f?nemcnt dl.sposl.uons. Within each offense level, there is a nearly perfect
h;\car relatlons(l;.np betvyeen additional prior referrals and the likelihood
2l o Qo onm m o © N ow o% of more severe ispositions. For example, in Minnesota, 35.7% of those
§ S S8 o w © w0 @ © e ¢ juveniles wi.th no prior record who commit a felony offense against the
N T . e oo om 0a person receive an out-of-.home placement, as compared with 51.9% of
§ g 29 g8 =2 ® = s~ o~ those with one or two priors, 84.8% of those with three or four priors,
and 100.0% of those with ﬁYe or more priors. The same pattern obtains
for secure confinement dispositions. A similar direct relationship
els o= ~ @ @ o @av oo between prior referrals and. dispositions is evident in Nebraska as well.
5 -0 - e Clearly, }lfcn, after controlling for the seriousness of the present offense
: _ the a.ddmon of a prior record strongly influences the sentenci '
2|8 ; g ; ;, .Z, § .E g g = g ~ practices of juvenile courts. fencing
. ll,;nor referrals and rates of representation. It will be recalled from
- aMc. 2 that overall, 5?.7% of youths in Nebraska and 47.79 of youths
s ®o oo or o 0 we ~o u'\‘ innesota (45.3% in 1986) were represented by counsel. Table 10
5 i o 0 e s shows, within each offense level, the relationship between prior
= ;., . © o ~no ~ o - 0o < delinquency referrals and the likelihood of representation.
é $ s o o3 Egt 2 o s a@n The aggregate rates of representation reported in Table 2 are the
: composite of Juveniles with and without prior referrals. For example, in
5 Mn,nesola, in 1986, 77.3% of all juveniles charged with felony offenses
e ~ o oo @ o ~e *0 =o against the person were represented. However, this proportion of
3 § N N - - - ;p;esen}atlon consisted of 73.6% with no priors, 81.5% with one or two,
HH ow oo - N ow ~o 3% with three or four, and 100.0% with five or more priors. A similar
5 £ g8 %8 g g® g~ g« relationship between prior referrals and rates of representation prevails
: in Minnesota at all offense levels. Thus in Minnesota prior referrals
5 increase both the likelihood of out-of-home placement and secu
€ o ®o - o © ™ ~~ w0 e confinement (Table 9 i -
HBE 28 e 23 5 a se 23 o Nt e 9) as well as the appointment of counsel (Table 10).
215 - - | n Nebraska, by contrast, the relationship between prior referrals and
HE oo ce oo e co we rates of representation is not nearly as consistent The major diff
& S N -~ © oo @® © ~ o . - © in rates of representatio -, J 'l’ ifierence
¢ c o oo @ O N ~ = and those wih e e n occurs be':ween youths with no prior referrals
" oneor two priors. Perhaps this is because in Neb
g . s ) 5 ) qu!or referrals include informal as well as formal referrals wherre.:ski.t;
= € £ 25 S H .. -3 Innesota, prior refe i i 3 . "
; : g g B g‘g 8 _'.f.g B : § oy L E cases (see no’:e A rrals consist exclusively of previously petitioned
wl | £9585 0355628558588 seioes isposition by ¢ >
@ EFEs8 zEo8 5F58 5508 5855 353 refe position by attorneys by pritrs. Tables 9 and 10 show that prior
< 33 g3 Ly 23 £3 g ferrals arc associated with receiving more severe dispositions 1
< o & Wllth the likelihood of having an attorney. Table 11 exam.isn:: :::
a2 relationship between prior referrals and receiv:
nd receiving an out-of-
Placement or secure confinement disposit; g an out-of-home
nt disposition when an atto i
rmey is
3 )3 d gy —d e d i1 1 1
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Delinquency:

379 58.1 333 445 0.0 60.0 217 579 250
0.0

443

353

45.4

Home

2.3

6.0

130

40.0

70 38 86 29.0 8.3 313

19.2

Secure

Status Offense:

N/A

348 619 a7 402 444 308 111

385

28.2

320

Home

7.4

0.0

0.0

2.9

333

3.8

6.1

3.2

26

9.4

Secure
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TABLE 9: Prior Referrsls and Dispositions (Home/Secure)

Minnesots Nebraska
prior Referrals = (] 1-2 3-4 5+ [1) 1-2 3-4 5+
Felony Offense
Against
Person:
Home 35.7 519 848 100.0 188 200 50.0 66.7
Secure 229 333 60.6 100.0 6.3 133 - 50.0
Felony Offense
Against
Property:
Home 21.7 46.4 765 720 1.7 252 400 483
Secure 16.0 319 67.0 540 2.1 19.1 30.0 448
Minor Offense
Against
Person:
Home 142 385 62.2 733 98 280 238 700
Secure 80 226 405 66.7 33 120 95 300
Minor Offense
Against
Property:
Home 104 273 490 65.2 4.7 128 190 253
Secure 6.6 188 395 52.2 LR 75 143 16.9
Other
Detinquency :
Home 12.4 315 469 55.0 8.7 253 388 18.2
Secure 6.7 19.2 319 $0.0 1.7 189 211 9.1
Status
Offense:
Home 8.7 19.3 389 4488 198 277 e 476
Secyre 16 58 235 0.2 09 36 68 95

present or absent. The percentages within offense categories, dis-
positions, and priors are those for youths receiving an out-of-home
placement or secure confinement when an attorney is present and when
one is not.

_As can be seen by row comparisons st each offense level and type of
disposition across priors, youths with attorneys are more likely to
receive out-of-home placement and secure confinement than are those
without counsel. In effect, controlling for present offense and prior
Tecord simultaneously, larger proportions of youths with lawyers
feceive out-of-home placements and secure confinement than do those
Without. In Minnesota, with 48 possible comparisons—6 offenses times
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1 TABLE 11: Dispositions (Home/Secure) by Attorney by Priors
. tion by Prior Referrals e
TABLE 10: Rates of Representation _ Minnasots Nebrasks
Minnesota Nebraska
o 1-2 3-4 54+ Prior Referrals = ] -2 34 5+ 0 1-2 3-4 5+
Prior Referrals = 0 1-2 3-4 5+ Attorney
Felony Offense Felony Offense
Against 4. 50.0 - inst Person:
Person 736 815 893 1000 769 643 Mome Yes 395 495 840 1000 100 333 1000 -
- - - - 800
F Off No 231 545 66.7
A;:)r:syl o s 261 Secure Yes 243 320 560 1000 100 222 - -
Property 571 712 782 841 596 679 65 - No 154 318 667 - - - - €00
Minor Offense Felony Offense
Against Against Property:
Person 560 695 889 714 510 268 389 S00 Home Yes 252 534 769 750 108 355 888 1000
) No 152 277 682 429 23 83 22 411
Minor Offense Secure Yes 189 372 667 556 31 283 412 1000
:,":;:::v 395 588 751 826 468 6576 530 359 No 104 168 545 286 1t 56 222 412
Minor Offense
Other 8.6 . .
i . 592 750 89.7 463 534 600 28! Against Person:
Detinguency 389 Home Yes 194 415 656 900 - 364 429 600
Status No 75 317 500 500 200 300 182 800
7 585 344 438
Offense 233 403 629 667 577 Secure Yes 111 222 406 800 - 182 286 400
No 35 21.7 600 500 80 133 - 200
Minor Offense
H Against Property:
2 dispositions times 4 priors—represented youths received more scyere Home  Yes 148 328 507 684 76 172 38 174
dispositions in 44 instances. In Nebraska, represented youths received No 75 201 378 500 22 58 103 386
di itions in 39 comparisons Secure  Yes 91 238 391 579 30 97 295 174
more severe dispositions ) No 49 117 333 250 02 36 28 195
Other Delinquency:
Home Yes 202 393 590 559 160 385 444 -
No 68 201 148 s00 57 88 187 400
DISCUSSION AND CONCLUSION Secure’ Yes 116 235 423 500 40 8 22 -
No 31 15 14 so00 - 29 - 200
juveniles are constitutionally Status Offense:
l.\lcarlytwentyyearsaftcr Gault held t:,‘ a:.Jh iurisdictions in this study Home Yes 173 300 534 643 322 388 384 373
entitled to the assistance of counsel, half o t e jurisdi No 65 138 192 143 1M1 164 238 444
are still not in compliance. In Nebraska, Minnesota, and North Dakota, Secure Yes 32 108 307 429 2 19 182 286
nearly half or more of delinquent and status offenders do not have No 28 135 79 12 14 a8 -
lawyers (Table 2). Moreover, many juveniles who receive out-of-home
placement and even secure confinement were adjudicated delinquent
and sentenced without the assistance of counsel (Table 4). One may Clearly, it is possible to provide counsel for the vast majority of
speculate whethgrthe midwestern states are more representative of nr:,ost young offenders. California, Pennsylvania and Philadelphia, and New
juvenile courts in other parts of the country than are the large ur ‘:‘ York do so routinely. What is especially impressive in those jurisdictions
states. In light of the findings from other jurisdictions(Clarke and Koch, 15 the very low numbers of uncounseled juveniles who receive out-of-
1980; Bortner, 1982; Aday, 1986), it is apparent that many juveniles are hon-le placement or secure confinement dispositions (Tables 4 and 8).
unrepresented. While this study shows substantial differences in rates of representation
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among the different states, it cannot account for the greater availability
of counsel in some of the jurisdictions than in others. -

There are direct legislative policy implications of the findings
reported here. In those states in which juveniles are rou'tinely unrepre-
sented, legislation mandating the automatic and nonwaivable ap;.)om?-
ment of counsel at the earliest stage in delinquency procec.dmg is
necessary (Feld, 1984, pp. 184-190). As long as it is possible for a ju\fenllc
to waive the right to counsel, juvenile court judges will find such waivers.
Short of mandatory and nonwaivable counsel, a prohibition on waivers
of counsel without prior consultation with and the concurrence of
counsel would assure that any eventual waiver was truly “knowing,
intelligent, and voluntary” (Feld, 1984, pp. 186-187). Moreover, a
requirement of consultation with counsel prior to waiver would assure
the development of legal services delivery systems that would then
facilitate the more routine representation of juveniles. At the very least,
legislation should prohibit the removal from home or incarceration of
any juvenile who was not provided with counsel. Such a limitation on
dispositions is already the law for adult criminal defendants (Gideon v.
Wainwright, 1963, Scott v. Hlinois, 1979), for juveniles in some
jurisdictions (Feld, 1984, p. 187) and apparently the informal practice in
New York and Pennsylvania where virtually no unrepresented juveniles
were removed or confined.!s

Apart from simply documenting variations in rates of representation,
this research also examined the determinants of representation. It
examined the relationship between “legal variables”—seriousness of
offense, detention status, prior referrals—and the appointment of
counsel. In each analysis, it showed the zero-order relationship among
the legal variables and dispositions, the legal variables and the
appointment of counsel, and the effect of representation on dispositions.

There is obviously multicollinearity between the factors producing
more severe dispositions and the factors influencing the appointment of
counsel. Each legal variable that is associated with a more severe
disposition is also associated with greater rates of representation. And
yet, within the limitations of this research design, it appears that in
virtually every jurisdiction, representation by counsel is an aggravating
factor in a juvenile’s disposition. When controlling for the seriousness of
the present offense, unrepresented juveniles seem to fare better than
those with lawyers (Tables 3 and 4). When controlling for offense and
detention status, unrepresented juveniles again fare better than those
with representation (Tables 7 and 8). When controlling for the
seriousness of the present offense and prior referrals, the presence of
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counsel produces more severe dispositions (Table 10 and 11). In short,
while the legal variables enhance the probabilities of representation, the
fact of representation appears to exert an independent effect on the
severity of dispositions.

Although this phenomenon has been alluded to in other studies
(Bortner, 1982; Clarke and Koch, 1980), this research provides the
strongest evidence yet that representation by counsel redounds to the
disadvantage of a juvenile. Why? One possible explanation is that
attorneys in juvenile court are simply incompetent and prejudice their
clients’ cases (Stapleton and Teitelbaum, 1972; Lefstein, Stapleton, and
Teitelbaum, 1969; Fox, 1970; Platt and Friedman, 1968; Ferster,
Courtless, and Snethen, 1971; McMillian and McMurtry, 1970; Kay
and Segal, 1973; Bortner, 1982; Clarke and Koch, 1980). While
systematic evaluations of the actual performance of counsel in juvenile
court are lacking, the available evidence suggests that even in juris-
dictions where counsel are routinely appointed, there are grounds for
concern about their effectiveness. Public defender offices in many
jurisdictions assign their least capable lawyers or newest staff attorneys
to juvenile courts to get trial experience, and these neophytes may
receive less adequate supervision than their prosecutorial counterparts.
Similarly, court appointed counsel may be beholden to the judges who
select them and more concerned with maintaining an ongoing relation-
ship with the court than vigorously protecting the interests of their
clients. Moreover, measuring defense attorney performance by disposi-
tional outcomes raises questions about the meaning of effective
assistance of counsel. What does it take to be an effective attorney in
juvenile court? Why do fewer defense attorneys appear at dispositions
than at adjudications? How might attorneys for juveniles become more
familiar with dispositional alternatives? .

Perhaps, however, the relationship between the presence of counsel
and the increased severity of dispositions is spurious. Obviously, this
study cannot control simultancously for all of the variables that
influence dispositional decision making. It may be that early in a
proceeding, a juvenile court judge’s greater familiarity with a case may
alert him or her to the eventual disposition that will be imposed and
counsel may be appointed in anticipation of more severe consequences
(Aday, 1986). In many jurisdictions, the same judge who presides at a
youth’s arraignment and detention-hearing will later decide the case on
the merits and then impose a sentence. Perhaps, the initial decision to
appoint counsel is based upon the same evidence developed at those
carlier stages that also influences later dispositions.

k|
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Another possible explanation is that juvenile court :iudges may treat
more formally and severely juveniles who appear with counsel l.han
those without. Within statutory limits, judges may feel less constr.amed
when sentencing a youth who is represented. Such may be.the price of
formal procedures. While not necessarily punishing juveniles who are
represented, judges may incline toward leniency toward those youthg
who appear unaided and “throw themselves on the mercy of tl!c court.
At the very least, further research, including qualitative_ stl.ldl.es of tl.\e
processes of initial appointment of counsel in several jurisdictions, will

be required to untangle this complex web.

NOTES

1. Many state juvenile court systems maintain automated reporting or case
management information systems. Beginning in 1978, the National Center for Juvenile
Justice (NCJJ), the research division of the National Council of Juvenile and Family
Court Judges, obtained support from the Office of Juvenile Justice and Delinquency
Prevention to collect and store the computerized case records developed by the individual
states. Each year, data contributed to the National Juvenile Court Data Archive
(NJCDA) are merged to create a national data set containing detailed descriptions of cases
handled in the states by the nation’s juvenile courts. Although the individual states collect,
code, and report different types of information about a case, the NCJDA has developed a
standardized, national coding format that enables them to recode the raw data provided
by the states into a more uniform format. Since the states collect different information,
this study is constrained by the available data. Moreover, a cross-state comparative
analysis necessarily imposes a least common denominator on the numbers and types of
variables that can be examined.

2. The NJCDA unit of count is “case disposed.” Each “case™ represents a youth
whose case is disposed of by the juvenile court for a new delinquency/status referral. A
case is “disposed™ when some definite action is taken, whether dismissal, warning,
informal counseling or probation, referral to a treatment program, adjudication as a
delinquent with some disposition, or transfer to an adult criminal court (Nimick et al.,

1985, p. 3). As a result of muitiple referrals, one child may be involved in several “cases™
during a calendar year. Moreover, each referral may contain more than one offense or
charge. The multiple referrals of an individual child may tend to overstate the numbers of
youths handled annually. Multiple charges in one petition may appear to understate the
volume of delinquency in a jurisdiction. Because the unit of count is case disposed, one
cannot generalize from these data cither the number of individual youths who are
processed by the court or the number of separate offenses charged to juveniles.

3. In Fare v. Michael C. (1979), the U.S. Supreme Court held that a juvenile has a
right to counsel even prior to the formal initiation of delinquency proceedings if he or she
is subjected to custodial interrogation. The Gault decision involved a juvenile charged
with conduct that would be criminal for an adult and that could result in institutional

-
-
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confinement (Feld, 1984). The Supreme Court has never decided whether status offenders
have a constitutional right to counsel.

4. The National Juvenile Court Data Archive has developed a 78-item coding
protocol that recodes the raw offense data provided by the states into a uniform format.
This permits delinquency offense data from several different original formats to be
recoded for analysis using a single conversion program.

S. The “felony offenses against person” generally correspond to the FBIY Uniform
Crime Report classification of Part 1 violent felonies against the person—homicide, rape,
robbery, and aggravated sssault. “Felony offenses against property™ generally include
Part I property offenses—burglary, felony theft, and auto theft. “Minor offenses against
person” consist primarily of simple sssaults, and “minor offenses against property” consist
primarily of larceny, shoplifting, or vandalism. “Other delinquency” includes a mixed-bag
of residual offenses—drug offenses, public order offenses, and the like. “Status” offenses
are the juvenile offenses that are not criminal for sdults—runaway, truanacy, curfew,
ungovernability, and the like.

6. The NJCDA has developed a 22-item conversion program that transforms the
state-specific dispositions into a uniform national format. NJCDA staff talk directly with
the state data collectors and reporters to determine how specific dispositions or programs
should be classified—out of home and secure-—within the astional format.

7. California’s Buresu of Criminal Statistics and Special Services (the Bureau)
compiles and publishes California’t juvenile court data (NJCDA, 1986s). The Bureau,
through its Juvenile Court and Probation Statistical System (JCPSS), collects information
as a juvenile progresses through the juvenile justice system from referral to probation
intake to a final court disposition. Case processing begins with a referral to a county
juvenile probation department. Many delinquency and status cases are handled informally
at the intake level and proceed no further. These cases are reported to the Bureau as
“referral™ actions. All formally petitioned delinquency and status offense cases are
reported only after the court’s disposition is known. The data collected by the Bureau
include the date of referral, the county and source of referral, the referral offense(s), the
offense(s) for which the youth was ultimately adjudicated, the youth's detention status,
whether the prosecutor filed a petition, the nature of the juvenile's defense representation,
the eventual disposition, the juvenile’s birth date, race, sex, prior delinquency status, and
current status at the conclusion of the proceedings.

8. The Minnesota Supreme Courts Judicial Information System (SJIS) compiles
statewide statistical data on juvenile delinquency and status petitions filed annually. The
data are based on the petitions filed; there is no data base that includes the cases referred to
intake, county probation, or juvenile courts that were handled informally. The dsta
collected on a case-specific basis are similar to those collected in Californis and include
ofl’ense behavior, representation by counsel, court processing information, entries each
time a court activity occurs, any continuation or change in the status of a case, and typesof
dispositions. In most counties, this information is obisieed from the juvenile courts’ own
automated computer system and is entered by court administratorsin each county who are
trained by the state court administrator. Since the juvenile courts themselves rely upon this
computerized information for record keeping, scheduling hesrings, maintaining court
calendars, and monitoring cases, it is generally refliable.

9. The Nebraska Commission on Law Enforcement and Criminal Jastice (the
'Comt.ms.sion), through its Juvenile Court Reporting System, coblects data from the states
Juvenile justice agencies(NJCDA, 1986b). The county courts that handle juvenile cases as
well as the separate juvenile courts report to the Commission monthly by completing a

L—l
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Juvenile Court Statistical (JCS) Form when a case is disposed. Except for Douglas and
h report only petitioned cases, the Nebraska data include‘ Ifoth cases
processed formally with a petition as well as those handled informally. In addition to the
information that is collected in California and Minnesota, the Nebraska records n!so
include a youth's school attainment, living arrangements at referral, number of prior
referrals, and manner of handling (formal/informal). Where a referral involves more than
one offense, the most serious offense is recorded. The Commission reviews the JCS forms
forwarded from the counties for internal validity. When errors are discovered, the
submitting court is contacted and the error corrected.

10. The New York Office of Court Administration (OCA) collects data from the
sixty-two Family Courts statewide that handle petitioned delinquency and status (PINS)
cases (NJCDA, 1986c). The courts report to the OCA after the disposition of a case by
completing disposition reporting cards. The records include the same information
collected in California and Minnesota. Upon receipt of the disposition reports, the OCA
checks the data for internal validity and contacts the submitting court to correct any errors
found. New York, like Minnesota, only records petitioned cases; there is no reporting of
delinquency or status referrals that are handled informally by county probstion
departments.

11. The 53 counties in North Dakota report all delinquency and status referrals to the
Office of State Court Administrator (OSCA) on a weekly or bimonthly basis. The county
juvenile probation offices complete a juvenile court face sheet form, which includes the
filing information, social history, and disposition of each case referred to the juvenile court
as well as a separate change of status form. While the social history information is not
entered in the OSCA's computers, the other information collected is similar to that
obtained in California and Minnesota.

12. Juvenile court data in Pennsylvania are collected by the Juvenile Court Judges’

Commission (JCJC). A statistical card is submitted when a referral is received by the
county probation department, if a youth is detained, and when the case is finally disposed.
Like the other jurisdictions, the unit of count is the case disposed, a referral disposed of
informally by the probation department or formally by the court. In addition to the types
of offender and offense information collected by California and Minnesota, the JCJC
reporting forms also include substantial information on a juvenile’s educational status,
family status, living arrangements, family income, and additional indicators of offense
seriousness such as injury to victim, use of weapons, or the total value of property stolen or
damaged. Philadelphia uses a scparate reporting system from the rest of Pennsylvania. It
records information only on petitioned cases, and docs not include the information
collected by the other Pennsylvania counties on school attainment, family status or
income, the additional offense seriousness indicators, or a youth’s pretrial detention
status,

13. According to the Bureau, the coding forms used in 1984 classified defense
representation as(1) none, (2) private counset, (3) court appointed counsel, and (4) public
defender. In some instances, although a juvenile may have been represented, the court
personnel who completed the forms reported “none” if they did not know which type of
counsel appeared. The reporting form was revised in 1986 to include an additional
category of “unknown.”

14. In Minnesota, the prior record consists exclusively of previously petitioned cases.
In Nebraska, the prior referrals include both formally petitioned cases and those referred
to intake that were disposed of informally. As indicated in Table 1, 62.8% of referrals in
Nebraska result in formal petitions.

Sarpy Counties, whic
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15. Thelaw in all six states formally requires the appointment of counsel in some or all
circumstances. See, for example, Calif. Welf. & Inst. Code 317, 318; Minn. Stat. Ann.
260.155 Subd. 2; Nebraska Stat. 43-272; N.Y. Fam. Ct. 320.3; N. Dak. Cent. Code
27-20-26; 42 Pa. C.S.A. 6337.
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The New Mathematics
of Imprisonment

Franklin E. Zimring
Gordon Hawkins

This article examines recently published claims that increased use of imprisonment
will produce dramatic economic savings. Part | shows that applying the estimates
generated in *Making Confinement Decisions” to trends in the United States
produces anomalous results. If the study estimates were correct, criminal fustice
expenditures would have decreased recensly and crime rates would have dropped
toward zero as the U.S. prison population has doubled. Part 11 of the erticle
discusses some of the factors that produced wild overestimates of the incapacitative
potential of expanding imprisonment.

Students of correctional policy have recently been given a view of
the bright side of prison overcrowding. In “Making Confinement
Decisions,” Dr. Edwin Zedlewski, an economist on the staff of the
federal government’s National Institute of Justice, presents an assess-
ment of the costs and benefits of increasing levels of imprisonment that
might come as a surprise to many observers who are concerned about
the increasing numbers in our nation’s prisons.

Introducing this publication, James K. Stewart, Director of the
National Institute of Justice, makes reference to the difficult choices
confronting policymakers faced with a prison population of 500,000
that is growing at a rate of 1,000 a week and says:

Dr. Zedlewski's findings suggest that arguments that confinement is too
expensive may not be valid when weighed against the value of crimes
Prcvented through incapacitation and crimes deterred by the threat of
imprisonment.

In fact, that description understates the claims for cost effectiveness
that the study makes. The bottom line estimates presented in this
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EXECUTIVE SUMMARY
More than twenty years ago in In re Gault, the United States
Supreme Court held that juvenile offenders were constitutionally
entitled to the assistance of counsel in juvenile delinquency
proceedings. On the basis of the available data; it appears that

Gault's promise of counsel remains unrealized. 1In many states,

less than half of all juveniles adjudicated delinquent recaive
the assistance of counsel to which they are constitutionally
entitled including many youths who are removed from their homes
or confined in juvenile correctional institutions. Moreover,
juveniles with lawyers appear to receive more severe sentences

than do their unrepresented counterparts.

The high rates of non-representation implicate several legal
issues: the validity of waivers of counsel by unrepresented
juveniles; the incarceration of unrepresented youths; and the use
of prior, uncounselled juvenile convictions to enhance the
subsequent sentences of both juvenile and adult defendants. The
United States Supreme Court has condemned both incarceration
without representation and enhancements of penalties for

unrepresented adult defendants. Thus, the questionable validity

of many juveniles' waiver of their constitutional right to

counsel has enOrmous consequences for the §uality of procedural
justice in jJuvenile courts.

The recent research on the delivery and effectiveness of
legal services in ju#.nilo courts indicates that changes in

legislative and judicial policies are necessary. Instead of
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relying upon discretionary review of the "totality of the
circumstances® to assess the validity of a youth's waiver of
counsel, legislation or judicial rules of procedure should
mandate the automatic and non-waivable appointment of counsel at
the earliest stage in a delinquency proceedings. Short of
mandatory and non-waivable counsel, a prohibition on waivers of
counsel without prior consultation with and the concurrence of
counsel would provide greater assurance than does the current
practice that any eventual waiver was truly "knowing, inelligent,
ahd volunt;ty'. Either automatic appointament or a requirement of
conlultition with counsel prior to waiver would assure the
development of legal services delivery systems that would
facilitate the routine representation of juveniles. It would
also preclude collateral attacks on dispositions or subsequent
snhanced sentences on the grounds that the juvenile lacked

representation at the time of the original delinquency

adjudication. PFinally, only the presence of counsel can assure

the quality of procedural justice in juvenile courts and fulfill

Gault's promise. 1In light of the high rates of unrepresentation

and the absence of data in most jurisdictions, many states need
to modify their juvenile justice information systems in order to
facilitate the monitoring of the delivery of legal services.
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The Right To Counsel In Juvenile Court:

Fulfilling Gault's Promise
Barry C. Feld
Introduction
More than twenty years ago in In re Gault, the United States

Supreme Court held that juvenile offenders were constitutionally
entitled to the assistance of counsel in juvenile delinquency
proceedings. The Gault Court mandated the right to counsel
because "a proceeding where the issue is whether the child will
be found to be 'delingquent' and subjected to the loss of his
liberty for years is comparable in seriocusness to a felony

prosscution® (Gault, 1967:36). Gault also decided that juveniles

were entitled to the privilege against self-incrimination and the
right to confront and cross-examine their accusers at a hearing.
Without the assistance of counsel, these other rights could be
negated. "[T]hc‘juvonilo needs the assistance of counsel to cope
with problems of law, to make skilled inquiry inéo the facts,
(and) to insist upon roqularity.of the proceedings....The chila
'requires the guiding hand of counycl at every step in the

proceedings against him'"(Gault, 1967:36). In subsequent

opinions, the Supreme Court has reiterated the crucial role of
counsel in the juvenile justice process. In Fare v, Michasl C.,
the Court noted that "the lawyer occupies a critical position in
our legal system.... Whether it is a minor or an adult who stands
accused, the lawyer is the one person to whom society as a whole

looks as the protector of the legal rights of that person in his




defender project represented only 22.3% of juveniles in Winston-
Salem, N.C., and only 4S.8% in Charlotte, N.C. Aday (1986) found

rates of representation of 26.2% and 38.7% in the socutheastern

jurisdictions he studied. Walter and Ostrander (1982) observed

that only 328% of the juveniles in a large north central city were

repressnted by counsel. Bortner's (1982:139) evaluation of a

large, midwestern county's juvenile court showed that "Over half

(58.2 parcent) [the juveniles] were not represented by an

attorney."™ Evaluations of rates of representation in Minnesota

also indicate that a majority of youths are unrepresented (Feld,

1984; 1988; 1989). PFeld (1989) reported enormous county-by-

county variations in rates of representation within Minnesota,

ranging from a high of 100% to a low of less than 5%. A

substantial minority of youths removed from their homes (30.7%)

and those confined in state juvenile correctional institutions

(26.5%) lacked representation at the time of their adjudication

and disposition (Feld, 1989:1236-38). The most comprehensive

study to date reports that in half of the six states surveyed,

only 37.58, 47.7%, and 52.7% of juveniles charged with

delinquency vers represented (PFeld, 1988:401). In short, it

appears that Gault's promise of counsel remains unkept for most
juveniles in most states.

Insert Table 1 Here

One pattern that emerges in all of the states is a direct



counsel vhere probation is the anticipated outcome (Feld, 1984:

190; 1989: 216-17; Bortner, 1982:136-147; Lefstein et al., 1969;

Stapleton and Teitelbaum, 1972). In many instances, juvenilas

may plead guilty at their arraignment and have their disposition
imposed at the same hearing without benefit of counsel. Whatever

the reason and despite Gault's promise of counsel, Bmany juveniles

facing potentially coercive state action hcvor see 2 lawyer,
waive their right to counsel without consulting with an attorney
or appreciating the legal consequences of relinquishing counsel,
and face the prosecutorial pover of the State alone and unaided.
Halver of counsel

The most commonly offered explanation of nonropr.icntation

is that juveniles waive their right to counsel. In most

jurisdictions, the validity ot relinquishing a constitutional
right is determined by assessing whether there vas a "knowing,
intelligent, and voluntary waiver® under the "totality of the
circumstances.” (Johnson, 1938; PFare, 1979; PFeld, 1984) The
judicial position that a young minor can "kxnowingly and
intelligently”® waive constitutional rights unaided is consistent
with most legislatures' judgment that a youth can make an
informed waiver decision without parental concurrence or
consultation with an attorney.

The right to waive counsel and appear as a pro ge defendant
follows from the United States Supreme Court's decisions in

Johnson v. Zerbat (1938) and Faretta v. California (197%), where
the Court held that an adult defendant in a state criminal trial




demonstrated significantly poorer comprehension of the

nature and significance of the Miranda rights (Grisso,

1980:1160).
Grisso also reported that although "juveniles younger than
fifteen nmanifest significantly poorer comprehension than adults
of comparable intelligence,™ the level of comprehension exhibited
by youths sixteen and older, although comparable to that of
adults, was inadequate (Grisso, 1980:1157). While several
jurisdictions recognize this "developmental fact® and prohibit
uncounselled waivers of the right to counsel or incarceration of
unrepresented delinquents (Iowa, 1985; Wisconsin, 1983; Juvenile
Justice Standards, 1980), the majority of states allow juveniles
to waive their Mizanda rights as well as their Gault right to

counsel in delinquency proceedings without an attorney's
assistance.
Uncounselled Convictions and Enhanced Sentences
The questionable validity of many juveniles' waivers of the
right to counsel raises collateral legal issues as well. In
Axgersinger v, Hamlin (1972), the Court considered whether an

indigent defendant who was charged with and imprisoned for a
ninor ott.ﬁi. vas entitled to the appointment of counsel. In
Scott v, Illinois (1979), the Court held that in misdemeanor
proceedings, wvhether the trial judge actually 6rdorod a sentence
of incarceration d.t-:ninod vhether counsel mist be appointed for
the indigent. Thus, ﬁnloo. validly wvaived, counsel must be

appointed for any juvenile charged with conduct that would be a




counsel, the accused in effect suffers anev from the

deprivation of that Sixth Amendment right (Burgatt,

1967: 1.15) .
xornévor, the principle of Baldasar, Tucker, and Burgett that
prior convictions obtained without ropr.l-ntation by counsel or a
valid waiver should not be used to enhance subsequent sentences
has been applied in several sentencing contexts involving
uncounselled prior juvenile convictions.l

while Juvenile court judges in most states neither follow
formal tcn:ancing guidelines nor numerically weigh a youth's
prior record, their use of prior uncounselled adjudications when
sentencing juveniles for a subsequent conviction implicate the
same issues that Baldasar and Burgett condemned for adults. "It
makes little difference whether an enhanced penalty provision
mandates an increased term or imprisonment or whether a judge

inpoiid it exercising his sentencing discretion. As long as the

1. In Stockwell v, State, 59 Wis. 24 21, 207 N.W.2d 883
(Wisec. 1973), the Wisconsin Supreme Court applied Tucker to Gault
and held that juvenile adjudications in which the juvenile was
denied the right to counsel could not be considered in subsequent
sentencing proceedings. Similarly, in Maichszak v. Ralston, 454
F. Supp. 1137 (1978), whers the defendant was denied parole
release based on a salient factor score which included prior

uncounselled delinquency adjudications, the Court remanded for
resentencing. See alseo

¥xen v, United States Parcle Board, 389
F. Supp. 938 (N.D. Ga. 1975); United States v. Lufman. 457 7.2d
165 (7th Cir. 1973). In Commonwealth v. Bivens

, 486 A.24 984,
986 (Pa. 1985), the zourt reversed the defendant's sentence when

the sentencing judge used juvenile convictions obtained without
the aslintanc:noz counsel in computing his adult criminal history
score. And, Rizzo v, United States

» 821 P. 24 1271 (7¢th Cir.
1987), the Court remanded for resentencing an adult defendant

wvhose sentence was based, at least in part, on prior uncounselled
juvenile adjudications.



occurs because in many jurindictions GaUlt is deemed to apply
only to deliquency matters; status offenders are not provided
with counsel at their initial adjudication (Feld, 1988).
Although the initial status adjudication and not ;ho later
contempt proceeding is the "critical stage", courts have approved
the initial denial of counsel as long as counsel is provided at

the contempt proceeding that actually leads to confinement
(Halkex, 1972).

Ihe Performance of counsel in Juvenile Court

Even when juveniles are represented, attorneys may not be

capable of or committed to represanting their juvenile clients in

an effective adversarial manner. Organizational pressures to

cooperats, judicial hostility toward adversarial litigants, role
ambiguity created by the dual goals of rehabilitation and
punishment, reluctance to help juveniles "beat a case”, or an
internalization of a court's treatment philosophy may compromise
the role of counsel in juvenile court (Stapleton and Teitelbaum,
1972; Lefstein et al., 1969; rox} 1970; Platt and Priedman, 1968:
Ferster et al., 1971; McMillian and McMurtry, 1970; Xay and

Segal, 1973; Bortner, 1982; Clarke and Xoch, 1980; Knitzer and

Sobie, 1984; Blumberyg, 1967). Institutional pressures to

maintain stable, coocperative working relations with other
personnel in the system may be inconsistent with effective

But_ses contra, In e Bellanger, 357 So. 2d 634 (La. App.
1978): C.A.R. v, Stricklexr, 162 W.Va. 535, 251 S.E.2d4 222 (1979):

In_re Tasseing H,, 281 Pa. Super. 400, 422 A.2d4 530 (1980); In re
Rina N., 455 A.2d 318 (R.I. 1983).

11



1

vhich they vere charqod, juveniles represented by attorneys
receive more severe dispositions.® Similarly, Feld's (1988:393)
evaluation of the impact of counsel in six states' delinquency
proceedings reported that:
it appears that in virtually every jurisdiction,
representation by counsel is an aggravating factor in a
juvenile's disposition....In short, while the legal
variables [of seriocusness of present offense, prior record,
and pretrial detention status] enhance the probabilities of
representation, the fact of representation npponis to exert

an independent effect on the severity of dispositions.

Insert Table 2 Here

A second study by Feld (1989:1306) also concluded that while
the relationships betveen the factors producing more severe
dispositions and the factors influencing the appointment of
counsel are complex, the presence of counsel appears to be an
aggravating factor in the uont.ncigq of juvenile offenders. The
aultiple regression egquations reported in Table 2 indicate that
the presence of an attorney increases the severity of a
juvenile's disposition, nccouﬁ%inq for about 1.5% of the variance
in home removal and about .68 of the variance in secure
confinement. While the overall explained variance is snail, the
beta coefficient indicates that the presence of an attorney has

more influence on a youth's removal from home than does the

13



guardian had done no or minimal preparation. In s5% it was

clear that the lavw guardian had not met with the client at
all....Further, in 35% of the cases, the law guardians did
not talk to, or made only minimal contact with their clients
during the court proceedings....In addition, ineffective
representation is characterized by violations of statutory
or due process rights; almecst 508 of the transcripts
included appealable errors made either by lav guardians or
made by judges and left unchallenged by the law guardians.
Public defender offices in many jurisdictions often assign their
least capable lawyers or newest staff attorneys to juvenile
courts to get trial experience and these necphytes may receive

less adequate supervision than their prosecutorial counterparts

(Flicker, 1983:2). Similarly, court appointed counsel may be

beholden to the judges who select them and more concerned with
maintaining an ongoing relationship with the court than

vigorously protecting the interests of their frequently changing

young clients (Flicker, 1983:4). 1In either event, the conditions

of employment in juvenile court are not conducive to quality

representation and ars unlikely to attract and retain the most

competent attorneys. Long hours, lov pay, inadequate resources,

crushing caseloads, and difficult clients are likely to

discourage all but the most dedicated lawyers from devoting their
professional carsers to advocacy on behalf of children.

Measuring defense attorney performance by dispositional

outcomas raises additional questions about the meaning of

13



Fare, 1979).

Minnesota, for example, nearly one-third of all juveniles removed

from their homes and more thah ocne-quarter of those incarcerated

in secure institutions yers not represented (Feld, 1589:1254-56).
In the sixty-eight of Minnesota's eighty-seven counties vwhere
only 19.3% of juveniles had lawyers, more than half of all the
juveniles who were removed from their homes and who wers
incarcerated ware not representead (Feld, 1989:125%5). Since
larger proportions of juveniles charged with serious offenses are
represented, the primary impact of non-representation falls on
the majority of juveniles who are charged with minor offenses.
These very high rates of home removal and incarceration of
un:oprcsontid youths constitute an indictment all of the
participants in the juvenile justice process -~ the juvenile
court bench, the prosecuting attorneys, the organized bar, the
legislature, and especially the state supreme courts that have
supervisory and administrative responsibility for states'
juvenile courts.
Elininating Waivers of Counsel
The United States Supreme Court held in Sgcott (1979) that it

wvas improper to incarcerate an adult offender, even one charged

with a ninoi offense, wvithout either the appointment of counsel

or a valid waiver of counsel. Moreover, both state and the
United States Supreme Courts have described the type of
penetrating inquiry that must precede a "knowing, intelligent,

and voluntary® vaiver of the right to counsel (Faretta, 1975:

Whether the typical Miranda advisory which is then

17




to inform and educate a defendant to assure that subsequent

wvaivers would indeed be "knowing and intelligent.” 1If mogt
juveniles lack the capacity to understand the warning,
however, its ritual recitation hardly accomplishes that

purpose (Feld, 1984:174-78).

No doubt, many juvenile court judges concluded that the
majority of unrepresented juveniles, including those removed from
their homes or confined, waived their right to counsel in
delinquency proceedings. Are the majority of the young juveniles
15 many states who waive their rights to counsel really that much
nore coipctont and legally sophisticated than the adult
defendants for whom Johnson (1538) and Faratta (1975) pose a
significant constraint on waivers of counsel? Continued judicial
and legislative reliance on the "totality of the circumstances”
test clearly is unwarranted and inappropriate in light of the
multitude of factors implicated by the "totality"® approach, the
lack of guidelines as to how the various factors should be
veighed, and the myriad combinations of factual liﬁuations that
make every case unigue. These factors result in virtually
unlimited and unreviewable judicial discretion to deprive
juveniles of their most fundamental procedural safeguard -- the

right to counsel.

Oonly the cynical or myopic can contend that immature and

impressionable young juveniles can waive their right to counsel

alone and unaided. Can so many young juvenilas be so mature and

sophisticated as to make "knowing, intelligent, and voluntary"

19




delinquency proceeding (Iowa, 1985:§232.11; New Mexico, 19--
:22(d)} Rubin, 1977:12).
In viev of the inability of most juveniles to protect
themselves from the consequences of the waiver of rights, or
from the forces impelling them to effect a vaiver, and
because of the difficulties in placing substantial reliance
on parental assistance, it may be argued that a minor should
not, except in the most unuiual circumstances [such as prior
consultation with counsel], be held to a waiver of the right
to counsel, nor an uncounseled miner to a vaiver of the
rights to silence, confrontation, and cross examination
(Lafstein, et al, 1969:5%3).
As long as it is possible for a juvenile to waive the right to
counsel, juvenile court judges will continue to find such wvaivers
on a discretionary basis under the "totality of the
circumstances.” The very fact that it is lcqa;ly possible for a
juvenile to waive counsel itself may discourage scme youths from
exercising their right if aliottinq it may be construed as an
affront to the presiding judge. Handler notes that
if the program of iightn is to be effective, it must deal
wvith the problem of vaiver -- wvaiver by those who do not
understand and vaiver by those who, rightly or wrongly,
thiﬁk, or have been coerced into thinking that they have
more to qain by playing ball or by manipulation. Waiver
under either circumstance should not be alloved. . . . (The
community's interest here is greater than that which the

21




negative. Obviously, full representation of all juveniles would

eliminate any variations in sentencing or processing associated

with the presence of attorneys. Full representation would "wagh

out® the apparently negative effects of representation. Clearly,

a2 full representation model is quite compatible with contemporary
juvenile justice administration as avidenced by the experiences

in c;litornia, Pennsylvania, and New York, as well as in several

counties in Minnescta (Feld, 1988; 1989). The experiences there

indicate that juvenile justice administration doces not grind to a
halt if juveniles are routinely represented. The systematic
introduction of defense counsel would provide the mechanism for
creating trial records which could be used on appeal and which
could provide an additional safeguard to assure that juvenile
court jﬁdqcn adhere more closely to the formal procedures that
are nov required. Moreover, eliminating waivers of counsel would
lead to greater numbers of public defenders in juvenile justice
casci. An increased cadre of juvenile defenders would get
education, support and encouragement from statewide asociation
with one another similar to the post-Gideon revolution in
criminal justice that resulted from the creation of statevide
defender systems.

More fundamentally, however, since the Gault decision, the
juvenile court is first and foremost a legal entity engaged in
social control and not simply a social velfare agency. As a
legal institution exercising substantial coercive povers over
young people and their families, safeguards against state

23



services to juveniles already exist. Morecver, despite any
possible fiscal or administrative concerns, every juvenile is
already entitled by Gault to the assistance of counsel at every
critical stage in the process and only an attorney can redress

the imbalance between a vulnerable youth and the state. As the

Supreme Court said in Gault, "the condition of being a boy does

not justify a kangaroo court (Gault, 1967:28)"%, especially if the
justification proferred for such a proceeding is simply the

state's fiscal convenience. The issue is not cone of entitlement,

since gll are antitled to represantation, but rather the ease or
difficulty with which waivers of counsel are found, which in turn

has enormous implications for the entire administration of
juvenile justice.

Short of mandatory and non-waivable counsel, a prohibition

on vaivers of counsel without prior consultation and the
concurrence of counsel would provide greater assurance than the

current practice that any eventual vaiver was truly "knowing,

intelligent, and voluntary." Since waivers of rights, including

the right to counsel, involve legal and strategic considerations
as vell as knowledge and understanding of rights and an

appreciation of consequences, it is difficult to see how any less

stringent alternative could be as effective. A par se

requirement of consultation vith counsel prior to a wvaiver takas
account of the immaturity of youths and their lack of experience

in lav enforcement situations. In addition, it recognizes that

only attorneys possess the skills and training necessary to

2s




|

c— o . - 1 o o

juvenile court may provide a partial explanation for their

&ct, the apparent relationship between the presence

of counsel and the increased severity of disposition may be

spurious. It may be that early in a proceeding, a juvenile court

a case alerts him or her to the eventual
disposition that will be imposed if the child is convicted and
counsel may be appointed in anticipation of more severe

e o ma e . 2 A & _

consequences (Aday, 1986; Feld, 1989:347). 1In many states and
counties, the same judge who presides at a youth's arraignment
and detention hearing will later decide the case on the merits

and then impose a sentence (Feld, 1984:240-241). Perhaps, the
initial decision to appoint counsel is based upon the evidence
developed at those earlier stages which also influences later

dispositions. 1In short, perhaps judges attempt to conform to the

dictates of Argerxsinger and Scott, try to predict, albeit
imperfectly, when more severe dispositions will be imposed and
then appoint counsel in such cases. Even if this explains
somevhat the greater severity of sentences of represented
juveniles than unrepresented cnes, it remains the case that the
requirements of Scott are not being fulfilled since many
unrepresented juveniles are removed from their homes and
incarcerated as well. A fundamental dilemma posed by Scott is
how to obtain the information necessary to determine, befors the
fact, vhether the eventual sentence will result in incarceration
and thus will roquiri the appointment of counsel without
simultanecusly prejudging the case and prejudicing the interests
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remains problematic. Although most states have the conputer

capability of monitoring rates of representation, in many

jurisdictions the information simply is not collected routinely

(Feld, 1988). County and state court administrators should

modify the juvenile court judicial information systems in order

to collect information on a host of important legal and socio-

demographic variables. Because this information is already

included in most juveniles' social services records or court
~files, expanding the judicial information code forms to
'incorporato data summeraries would entail minor additional

administrative burdens but would greatly increase the information
available for policy analysis.

Qualitative studies of the processes of initial appointment
and performance of counsel in several jurisdictions are necessary

to deteraine vhat attorneys actually do in juvenile court

proceedings. Once an attorney is actually present, the role ha

or she adopts is often fraught with difficulties. A number of

commentators have questioned whether attorneys can function as
adversaries in juvenile courts and, yet, whether there is any

utility to their presence in any other role (Ferster, et al.,

1971; Platt & Priedman, 1968; lLefstein, et al., 1969; Kay &

Segal, 19737 McMillian & McMurtry, 1970). The reluctance of many

attorneys to simply apply the role of counsel established in
adult criminal courts to juvenile proceedings stems from the
perceived differences in sentencing policies and the more

"therapeutic” orientation of juvenile courts. Thus, many
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snhancament of sentences occurs both formally by statute or
guideline and informally as an exercise of judicial discretion.
Not only are many unrepresented juveniles routinely adjudicated
delinguent and removed from their homes or incarcerated, but
their earlier dispositions substantially influence later ones
(Feld, 1988; 1989; Henretta, et al., 1986).

Having decided to consider juveniles' prior records for
sentencing both as juveniles and as adults, santencing

authorities must now confront the reality of the quality of

procedural justice in juvenile courts. 1If juvenile adjudications

are to be used to enhance sentences for juveniles or adults, then
a mechanisa must be developed to assure that only
constitutionally obtained prior convictions are considered.
Again, automatic and mandatory appointnont of counsel in all
cases is the obvious device to assure the validity of prior

convictions. Anything less will subject a Juvenile or young

adult's sentence to direct or collateral attack, produce
additional appeals, and impose a wasteful and time-consuming
burden on the prosecution to establish the validity of prior

convictions.

Until provisions for the mandatory appointment of counsel
are implemented, jurisdictions where juveniles are not routinely
represented should create a presumption that all prior juvenile
convictions wvere obtained ui;ngn; the assistance of counsel with
the burden on the procccutioh to establish that such prior
convictions wvere obtained validly. This takes coqnizanco of the

l
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TABLE 2
U REGRESSION MODEL OF FACTORS INFLUENCING
OUT-OF HOME PLACEMENT AND SECURE CONFINEMENT DISPOSITIONS
MINNESOTA, 1986

I

szozrzuozum ZERO-ORDER STANDARDIZED MULTIPLE R R?
VARIABLES r BETA COEFFICIENT

QUT-OF-HOME PLACEMENT
Lanoa HOME
OVAL
YISPOSITION .422" .357* .422 .179
DETENTION -.265" -, 175" .467 .218
dawonnzv .229* .107* .483 .233
j::znsz SEVERITY 157" .077* .490 .240
L BER OF OFFENSES . .
AT DISPOSITION -.084 -.060 .494 .244
Lkz .039" .018** <494 .244
Caxon RECORD -.282" -,019"** .494 .244
£NDER .023** ~.014*** .494 .245
\ SECURE CONFINEMENT
Lazoa SECURE
CONFINEMENT
[TSPOSITION .414" .354"* <414 .171
JFFENSE
3EVERITY .191* .120* 4483 .198
[?Tzurrou -.194" -.118* .463 .214
L@onxzr 197" .081" .469 .220
UMBER OF
FENSES AT . .
SPOSITION -.006 -.050 471 .222
EIOR RECORD - =,260" -.040" .473 .223
L -.023%* . -, o40*** 474 .224
P < .001
W P < .01
P < .08

En:_a, Feld, 1989:1306

r



EXHIBIT 2
A COMPARATIVE LISTING OF THE
JUVENILE REPRESENTATION STATUTES

OF OTHER STATES
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REPRESENTATION RIGHTS OF JUVENILES IN DELINQUENCY HEARINGS

The following provides a schematic overview of
statutory requirements related to the manner of
implementing a minor’s right to counsel in juvenile
hearings in the various states.

In the chart attached, the numbers opposite each

state correspond to the particular statutory provision
described below.

1. Court required to inform minor of right to
counsel and inquire specifically as to validity of waiver;

2. Valid waiver requires prior consultation with

3. Minor presumed incapable of valid waiver:;

4. Minor presumed indigent without reference to

income of parent; or public defender statutorily required
to provide representation;

5. Waiver may be withdrawn at any point in
proceedings;

6. Provision for independent representation for

minor where conflict appears with parent or parents fail
to retain counsel for minor:

7. Waiver not allowed:

8. Court has discretionary power to appoint counsel
for minor in interest of justice:

9. Court required to appoint counsel where
unrepresented minor appears.

. Note: This survey is general and not exhaustive.
Relevant case law has not been researched nor have all
possible statutory overlays been detailed.

As in category #1, it can probable be assumed that in
every jurisdiction the juvenile court authority makes
known the right to counsel at some point prior to a
hearing and judgement. However, in this survey, category
#1 has been entered only when a statute expressly requires
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the court to inform a juvenile of the right to counsel.
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ALABAMA
ALASKA
ARIZONA

*ARKANSAS

*CALIFORNIA

COLORADO

CONNECTICUT

DELAWARE
*FLORIDA

GEORGIA
HAWAII
IDAHO
ILLINOIS
*INDIANA

*TOWA

KANSAS

KENTYCKY
LOUISIANA

MAINE

MARYLAND

- 1,4 (if commitment possible), 8

- 1,2 (felony only)

- 2,5,6

= 1,2,4,6,7 (where commitment is possible)
= 1,2 (for detention hearing), 4,6

-1

- 1,8

- 1 (specifies waiver on the record), 6
(fees to parent), 8

-1,8,9, (it is required that child be
represented at all stages of proceedings)

- 9,6,1

-1

- 8,1,6

-1

-6,2,1

- 7 (at any stage after police

interrogation), 3 (for minor under 16 for
police interrogation), 6

- 1,9,8 (an appointed attorney shall

continue to represent juvenile at all
subsequent proceedings unless relieved by
the court upon a showing of good cause)

-1

- 8,1 (child must be represented at the

transfer hearing)

-1, 6,8 (child shall be advised of right

to counsel at every stage of proceedings)

-1,2,6,8
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MASSACHUSETTS
MICHIGAN

MINNESOTA

MISSISSIPPI

MISSOURI

*MONTANA

NEBRASKA
NEVADA

NEW HAMPSHIRE

NEW JERSEY
NEW MEXICO

*NEW YORK

NORTH CAROLINA -

NORTH DAKOTA
OHIO
OKLAHOMA

OREGON
PENNSYLVANIA

RHODE ISLAND

1,9,8
8

1,2 (parents may waive for minor under
12), 8

No statute located expressing minor’s
right to counsel

Statute only expresses that minor has the
right to counsel if facing commitment.

1,2,7 (if commitment of more than 6
months may result from hearing)

1

Right to counsel same as for adult
defendant.

4

1,6

3 (commentary indicates a valid waiver of
counsel is "unlikely, if not impossible"
under this statute)

1,4,9

1,6,8 (fees to parents), 9

1,6,9

2,8

9 (under same criteria for adult
defendant)

1,2 (parent may not waive if conflict
with minor exists), 6

1,6,8
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SOUTH CAROLINA - 1 (notice by mail of right made prior to

hearing)
SOUTH DAKOTA -1, 8
TENNESSEE = 1,2 (in writing and on the record)
TEXAS -1
UTAH - 1,8
VERMONT - 6,8
VIRGINIA -1,2,4
WASHINGTON - 1,2 (if under 12 years), 4

WEST VIRGINIA -~ 4

WISCONSIN = 4,7 (for minor under 15 years), 8
WYOMING - 1,4 (fees to parent), 8
DISTRICT OF COLUMBIA - 6, 8

“ ,!f
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}; e &eLraRE, SoclaL SERVICES aND INsTiTUTIONS § 47.10.050

T - B aw v State. Ct. App. Op.
L — OF 46 645 P2d 1229
TS, b
™
- e 050. Appointment of guardian ad litem or attorney.
- .: 1n the course of proceedings instituted under this chapter
L . thecourt that the welfare of a minor will be promoted by
T -y

of an attorney to represent the minor or an attorney
o serve as guardian ad litem, the court may make the
W ppointment of a guardian ad litem or attorney shall be
e terms of AS 25.24.310.

eedings initiated under a petition for delinquency, a
MR the right to be represented by counsel and if indigent
[ iBpointed by the court. The court shall appoint counsel
i8*8nless it makes a finding on the record that the minor has
antary, knowing, and intelligent waiver of the right to
d a parent or guardian with whom the child resides or
the filing of the petition concurs with the waiver. In
Which it has been alleged that the minor has committed an act
Ruid be a felony if committed by an adult, waiver of counsel
P % accepted unless the court is satisfied that the minor has
R ¥ith an attorney before the waiver of counsel. (§ 8 art I ch
PRX1957: am § 5ch 167 SLA 1975; am §§ 11, 12 ch 63 SLA 1977)

11{
AN
1 4

il
of

'Y Y j

o.‘

.

—

7

WS setes. — Section 33. ch. 63,
:»:'Eégs: "?;cnon 12 of this Act
of adding to the court's
@blitis under Rules 14 and 15,
o Children's Procedure, by

turt to appoint counsel for

) Wunor unless the minor has

made a voluntary, knowing and intelli-
gent waiver, and in certain cases of delin-
quency where there has been a waiver of
counse] to appoint counsel for the minor
unless the court is satisfied that the minor
consulted with an attorney before his
waiver of counsel.”

NOTES TO DECISIONS

‘;. o
r

of Children's Procedure

In re C.L.T., Sup. Ct. Op. No. 1866 (File
Presence of the

No. 3607), 597 P.2d 518 (1979).

"

guardian

Muired at a child hearing.

Sap. Ct. Op. No. 1866 (File
P.2d 518 (1979,

conduct hearing in

:f:’l counsel and guard.

ervor. — See

7]

[

/|

Teferences. — 39 Am. Jur.
d Ward, § 17, 42 Am. Jur.

§173 * seq.

Guardian ang Ward. §§ 20 to
Infantg, § 222 et seq.

== ‘y

vt 8 Y

b BN
. ~
.
by
N

Cited in RLR v. State. Sup. Ct. Op. No.
706 (File No. 11561, 487 P.2d 27 (1971);
Cooper v. State, Sup. Ct. Op. No. 2453 (File
Nos. 4908, 4970), 638 P.2d 174 :(1981);
M.O.W. v. State, Ct. App. Op. No. 95 (File
No. 4846), 645 P.2d 1229 (1982).

Recognition of foreign guardian as next
friend or guardian ad litem, 94¢ ALR2d
211.

Who is minor's next of kin for guard-
ianship purposes, 63 ALR3d 813.
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§ 12-15-63 COURTS § 12-1

(1) Place the child in the custody of a parent, guardian, custodian orar
other person who the court deems proper or under the supervision of
agency or organization agreeing to supervise him;

(2) Place restrictions on the child’s travel, association or place of abod
during the period of his release; or

3 5 Al
(3) Impose any other condition deemed reasonably necessary and conasis i
tent with the criteria for detaining children specified in section 12-15. 59}

poen

including a condition requiring that the child return to custody as required o0 3‘_

(b) An order releasing a child on any conditions specified in subsection (a) 378 80

of this section may at any time be amended to impose additional or different] ?55"‘:_‘
conditions or of release or to return the child to custody for failure to conform t,

to the conditions originally imposed. (Acts 1975, No. 1205, p. 2384, § 5-123') Ve ‘;
Eright to

= f

§ 12-15-63. Notification of children, parents, guardians, etc., of right to _ ::;_M.Sm

counsel; appointment of counsel by court. : > Spcurity.

7 .‘SHM

(a) In delinquency and in need of supervision cases, a child and his parents ¥ 3 ﬁ":’i‘:

guardian or custodian shall be advised by the court or its representative at . ,

intake that the child has the right to be represented at all stages of the4
proceedings by counsel retained by them or, if they are unable to afford-? -
counsel, by counsel appointed by the court. * ¥ § 12-1

If counsel is not retained for the child in a proceeding in which there is a3
reasonable likelihood such may result in a commitment to an institution in #
which the freedom of the child is curtailed, counsel shall be appointed for the
child.

The court may appoint counsel in any case when it deems such in the»'
interest of justice.

(b) In dependency cases, the parents, guardian or custodxaxr shall be
informed of their right to be represented by counsel and, upon request, counsel -

shall be appointed where the parties are unable for financial reasons to retain :
their own.

TAtar
¥ and cao:
. pursua
F§ 5-13

! Cross
gk continue
. cation, ¢

The court shall also appoint counsel for the child in dependency cases where
there is an adverse interest between parent and child or where the parent is
an unmarried minor or is married, widowed, widowered or divorced and under

the age of 18 years or counsel is otherwise required in the interests of justice.
(Acts 1975, No. 1205, p. 2384, § 5-124.)

F §121

: (a) E
| jury ar
exclude
i only th
: partys
interes
on con
would

best ir
hearin
being

(®)
appea

Cross references. — As to rules regarding ceedings terminating parental rights, due pro-
appearance of counsel, ses A.RJ.P, Rule 14. cess requires that adequate written notics, at
As to right to counsel in an appeal, see earliest practicable time, be afforded to child
A.RJ.P., Rule 22, and his parents or guardian, informing them of

This section extends to s ter-  specific issues they must meet to allow them to
minsting parental rights. Kelley v. Licensed  prepare a defense. Kelley v. Licensed Foster
Foster Pareats, 410 So. 2d 896 (Als. 1981), Parents, 410 So. 2d 896 (Als. 1981), cert.
cert. denied, 488 U.S. 950, 104 9. Ct. 2151, 80  denied, 468 U.S. 950, 104 S. Ct. 2151, 830 L. Ed.
L. Ed. 2d 537 (1984). 2d 537 (1984).

Due process requirements in proceed-

lndl.nt parents have right to counsel in
ings terminating parental rights. — In pro- all procesdings. — Rule 11(C) A.R.J.P., pro-

232
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-ENERAL PROCEDURE
h. 2

ARIZeN A

§8-225

| Notes of Decisions

; unsel 3
ch and seizure 2
State's responsibilities 1

1/ State's responsibilities

Child is entitled to have his or her basic
needs cared for, and if parent fails to furnish
these needs, state may and should act on be-
haif of child. Matter of Appeal In Cochise
County Juvenile Action No. 5666-J (1982) 133
Ariz. 157, 650 P.2d 459.

2.. Search and seizure

Deputy sheriff who had been told that house-
worker had found five-year-old child in par-
ents' home with hands tied behind back, nose
flattened, and head partially under hot water

ises and investigate, and evidence compiled by

subject of unlawful search and seizure. State
v. Hunt (1965) 2 Ariz.App. 6, 406 P.2d 208.

Deputy sheriff's lawful presence on parents’
premises for purpose of protecting their child,
who allegedly had been found by houseworker
with hands tied behind her back and head
underneath hot water heater in furnace room,
gave deputy authority to obtain from the prem-
ises evidence admissible in criminal action
against parents. Id.

3. Counsel

Neither probation officer, who was also su-
perintendent of detention home, and whose
role in adjudicatory delinquency hearing, by
statute and in fact, was arresting officer and
witness against child, nor judge presiding over
delinquency hearing could represent or act as
counsel for child. Application of Gault (1967)

r— - ot

heater, had lawful duty to enter parents’ prem-
h% against parents during the visit was not 87 S.Ct. 1428, 387 U.S. 1, 18 L.Ed.2d $27.

§\ 8-225. Counsel right of child, parent or guardian; waiver; appoint-
ment; reimbursement

A. In all proceedings conducted pursuant to this title and the Rules of
Procedure for the Juvenile Court, a child has the right to be represented by
counsel.

. If a child, parent or guardian is found to be indigent, the juvenile court
shall appoint an attorney to represent such person or persons unless counsel
fo*’ the child is waived by both the child and the parent or guardian.

C. Prior to any court appearance which may result in detention, institu-
tionalization or mental health hospitalization of a child, the court shall
appoint counsel for the child if counsel has not been retained by or for the
child, unless counsel is waived by both the child and a parent or guardian
with whom the child resides or resided prior to the filing of a petition. The
child, parent or guardian may withdraw the waiver of counsel at any time.

p. Waiver of counsel pursuant to this section is subject to the provisions
of rule 6, subsection (c) of the Rules of Procedure for the Juvenile Court.

If there appears to be a conflict of interest between a child and his
parent or guardian including a conflict of interest arising from payment of
the fee for appointed counsel under subsection G, the juvenile court may
appoint an attorney for the child in addition to that appointed for the parent
or guardian or employed by the parent or guardian.

. The judge of the juvenile court may fix a reasonable sum to be paid by
the county for the services of an appointed attorney.

G. If the court finds that the parent or guardian of a child has sufficient
finFncial resources to reimburse, at least in part, the costs of the services of
an attorney appointed pursuant to this section, the court shall order the
Parent or guardian to pay to the appointed attorney or the county, through
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§ 8-225
CHILDREN
the clerk of the court : ol
. an amount lha! the parent or guardian is able 10 pay

without incurring substansi

GENERAL PROCEDURE
Ch. 2

Fallure to disclose right (0 counsel 3
Independent coumsel 1

order under this subsection is not grounds for com.cmpt i

withdrawal by the appointed !
enforced in the M::'”of < c.l:v‘:l):ne 2 A:Lordcr under this section may be

H. In a county where there is a publi c
. ! ic defender, the publi
bacl as altoraey in a delinquency or incorrigibility prmp:. h:, defender may
y the juvenile court. g when requested

Added by Laws 1970, Ch. 223
§ 3 Laws 1980, Ch 139, § 1.0 - - Ave- 11, 1970. Amended by Laws 1974, Ch. 96,

The 1974 nd
‘ amendment, in former subsec. B,  hundred fifty dollar i
:cr:w:e:l- tl::o:::’ p::lk ddeqder_ could also for the Iuv::a of l: .::n:c::: :z:;;?"m’
incorrigibility procesed- “B. In a county where there is a public

ings.
defender, the public defender
The 1980 amendment rewrole the secti in & deli Snccr May act as atior-
: section, Aey in a delinquenc: igibili
which Tormerly read: ing wh be‘;'l'm'!" ﬂlll_t::uy pro.f'eed-

“A. In all proceedings under this chapter Former § 8-225, enacted in i
\ ‘ 3 1955,

the juvenile court shall upon request of a child,  <usiody of child pending hwiusw:h-::‘n::
parent or guardian found 10 be indigens, ap-  ©d by Laws 1958, Ch. 19, § 1, and was repealed
point an sllorney 0 represent such person or by Laws 1970, Ch. 223, § 1.
persons. I there appears 10 be a conflict of Sece, now, § 8-223
interest between a child and his parent or ) ’ )
:::udun., the l::nl::.I‘: ocourt may appoint an 1988 Reviser’s Note:

orncy lor the child in addition to that ap- Pursuant to awhority of § 41 i
roml;:e or employed by the parent or guardi-  heading of this secuo: ‘Miw;sl(z‘-:.l;;:‘lx
0. The presiding judge of the juvenile counn  guardian® were added following the words
may fix a reasonable sum, not exceeding two “Counsel right of child”. .

Cross References
Counscl, review of iemporary custody, see § 8-546.06.
Public defenders, dutics, see § 11-584. s
Law Review Commentaries
ns patriac Juvenile jusiice in Ari iudicati
(rays), due process. 17 Ar P05 ArizLRev. 325 (1974, Mjudication. 16
v D‘V:::"‘:.Yd adjudication: zl"'roblem of
441 (1902). crbrcadih. 24 ArizLRev.

Child neglect proceedings,

Library References
Infanis & 205.
WESTLAW Topic No. 2i1.
CJS. Infanis §§ 51, 52, 62, 64 10 67.

WESTLAW Electronic Research
See WESTLAW Electronic Research Guide following the Preface.

Notes of Decisions
Attorneys’ | 7 allure polat counse
Elfective umnnce of counse] 2 F to op ‘ 14
464

Pareat or guardian’s right (0 counsel 57
Special actions 6

1. Iadependent counsel

Neither probation officer, who was also su-
perintendent of detention home, and whose
role in adjudicatory delinquency hearing, by
statute and in facl, was arresting officer and
witness against child, nor judge presiding over
delinquency hearing could represent or act as
counsel for child. Application of Gaull (1967)
87 S.C1. 1428, 387 US. ), 18 L.Ed.2d 527.

This section granting child the right to be
represented by counsel in juvenile court does
nol require independent counsel in all proceed-
ings. Matter of Appeal in Yavapai County Ju-
venile Action No. J-8545 (1984) 140 Ariz. 10,
680 P.2d 146.

Trial court in juvenile proceedings must ap-
point independent counsel for the child in-
volved upon request of interested party or sua
sponte where such counsel would contribute 1o
promoting child’s best interest by serving iden-
tifiable purpose such as advocating child’s posi-
tion in the dispule or insuring that the record
be as complete and accurate as possible, or it
must state why such appointment is unneces-
sary. Maitier of Appeal in Yavapai County Ju-
venile Action No. J-8545 (1984) 140 Ariz. 10,
680 P.2d 146.

2. Effective assistance of counsel

Facts concerning remand from juvenile to
adult court did not demonsirate such a clcar
violation of applicable Arizona law that an
attorney’s decision not to challenge the remand
would establish incompetency. Saunders v.
Eyman (C.A.1977) 600 F.2d 728.

Juveniles were denied a fundamental right
when detention hearing proceeded with court-
appoinied stiorney who had no opportunity to
interview her clients or otherwise prepare for
hearing, after juveniles indicated that lI}cy
were represenied by another attorney. Pipkins
v. Helm (App.1982) 132 Ariz. 237, 644 P.2d
1323.

3. Fallure to disclose right (o counsel

Where 15-year-old boy and his parents had
no « | at j ile deling y proceedings
and were not told of their right 1o counsel,
their failure 10 object to lack of consliluuqnal-
ly adequate notice of hearing did not constitute
waiver of requirement of adequale notice. Ap-
plication of Gault (1967) 87 S.C1. 1428, 387 us.
1, 18 L.Ed.2d 527.

§ 8-225
Nols §
Statement madc by 16-ycarold defendant

court was not admissible against him in trial
for murder where neither defendant nor his
mother was advised of defendant’s right 10
counsel, privilege against self-incrimination or
of possibility that he might be remanded to
trial as an adult. State v. Councilman (1969)
105 Ariz. 145, 460 P.2d 640.

4. Fatlure (0 appoint counsel

Juvenile court erred in failing 1o appoint
independent counsel for children involved in
dependency procecding where independent
counsel could have ensured that the record
before the court contained reasons why ecach
of the prospective custodians should be grant-
ed custody of the children and could have
explored alternative placements and ensured
that the claims of the prospective custodians
were accurale. Matier of Appeal in Yavapai
County Juvenile Action No. J-8545 (1984) 140
Ariz. 10, 680 P.2d 146.

Juvenile court’s error in failing 1o appoint
independent counsel for children involved in
dependency proceeding did not warrant rein-
statement of the proccedings where children’s
grandmother, who had been awarded cusiody
of the children, had been authorized 10 com-
mence guardianship proceedings in California
where she and the children resided and had
filed petition in California to adopt the chil-
dren, no facts had been shown to indicate that
children’s best interests would be served by
reinst I of the dependency procceding.
and children's aunt and uncle, who opposed
award of custody 1o grandmother, would not
be denied opportunity to gain custody in that
they were actively opposing the California
adoption proceeding and had themselves
sought adoption of the children in Arizona.
Matier of Appecal in Yavapai County Juvenile
Action No. J-8545 (1984) 140 Ariz. 10, 680 P.2d
146.

Wherc indigent mother requesied appoint-
ment of ¢ } a1 dependency proceeding and
evidence was laken without the appointment of
counsel who was subsequently appointed and
participated in further procecdings, mother
was denied due process and adjudication of
dependency must be set aside. Maitter of Juve-
nile Action No. J-64016 (App.1980) 127 Ariz.
296, 619 P.2d 1073.

5. Parent or guardian's right (o counsel

Incarcerated natural father, if indigent, had
the right to be advised of right to appointment
of counsel to represent him in proceeding o
terminaie parentchild relationship beiwcen
himself and his minor child. Mater of Appcal
in Pima County Juvenile Action No. S-949

465
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9.27-317. Fingerprinting or photographing.

~ (a) A juvenile shall not be photographed or fingerprinted by any law
enforcement agency unless he has been taken into custody for a viola-
tion of the law.

(b) Copies of a juvenile’s fingerprints or photograph shall be made
4va11able only to other law enforcement agencies and to the juvenile
dourt

. (c) Each law enforcement unit in the state shall keep a separate file
qf photographs and fingerprints, it being the intention that such photo-
graphs and fingerprints of juveniles not be kept in the same file with
those of adults.

| (d) However, in any case where the juvenile is found not to have
t mmitted the alleged violation of law, the juvenile court may order

y law enforcement agency to return all pictures and fingerprints to
the juvenile court and shall order the law enforcement unit that took
the juvenile into custody to mark the arrest record with the notation
‘ und not to have committed the alleged offense.”

Hxstory Acts 1975, No. 451, § 19;
1979, No. 815, § 3; A.S.A. 1947, § 45-419.

9-27-318. Right to counsel — Appointment.

(a) In delinquency and juvenile-in-need-of-supervision cases, a juve-
nile and his parent, guardian, or custodian shall be advised by the
intake officer at the initial intake interview and by the court at the
juvenile’s first appearance before the court that the juvenile has the
niht to be represented at all stages of the proceedings by counsel
retained by or on behalf of the juvenile.

(b)(1) The inquiry concerning the ability of the juvenile to retain
counsel shall include a consideration of the juvenile's financial re-
sources and the financial resources of his or her family. However, the
fax‘Ture of the juvenile’s family to retain counsel for the juvenile shall
not deprive the juvenile of the right to appointed counsel if required
under this section.

(2) The, court may order financially able juveniles, parents, guard-
ians, or custodians to pay all or part of a reasonable attorney’s fee and
eprnses for representatmn of a juvenile.

(e)(1) If counsel is not retained for the juvenile or it does not appear
that counsel will be retained, counsel must be appointed to represent
the juvenile at all appearances before the court, unless the right to
counsel is waived in writing by the juvenile and his or her parent,
guardian, or custodian.

(2) Appointment of counsel shall be made at a time sufficiently in
advance of the court appearance to allow adequate preparation by ap-
pointed counsel and adequate consultation between the appointed
counsel and the juvenile.
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(d) If counsel i8 not retained for the juvenile in a proceeding in which
the judge determ!nes at the plea and arraignment stage of the proceed-

_ings Lhs t : : h sroceedine

result in the juvenile’s commitment to an institution in which the
freedom of the juvenile would be curtailed, the court shall appoint
counsel for the juvenile. No waivers shall be accepled of the right to
counsel appointed under this paragraph.

(eX1) In all proceedings involving the custody of juveniles, the court
shall appoint counsel or a guardian ad litem to represent the interests
of the juvenile.

(2) The counsel or guardian ad litem shall be given access to all
reports relevant to the case and to any reports of examination of the
juvenile’s parents or other persons responsible for the care of the juve-
nile.

(3) The counsel or guardian ad litem shall be charged with the rep-
resentation of the juvenile’s best interests and shall make such further
investigation as he deems necessary to ascertain the facts.

(4) The counsel or guardian ad litem shall interview witnesses,
make recommendations to the court, and participate further in the
proceedings (o the degree appropriate for adequately representing the
juvenile.

! (6) The participation may include presentation of evidence, pre-
hearing and post-hearing motions, examination and cross-examination
of witnesses in any hearing involving the represented juvenile, and

appeals. :

History. Acts 1975, No. 451, § 13,
1981, No. 394, § 1; 1985, No. 425, § 2;
1986, No. 672, § 2; A.S.A. 1947, § 45-413.

RESEARCH REFERENCES

Ark. L. Rev. Right to counsel in the UALR L.J. Sallings, Chéld Custody —
Arkansas Juvenile Court — Arkansas Ju- Counsel for Children Permitted, 3 UALR
venile Code of 1976 and Proposed Rulesof L.J. 133.

Procedure for Juvenile Court, 30 Ark. L. Legislative Survey, Juvenile Law, 8
Rev. ”m UALR LJ. 691. :

CASE NOTES

Cited: Ricketts v. Ricketts, 2656 Ark.
28, 576 S.W.2d 932 (1979).
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9-27-319. Right to counsel — Waijver.

an}LU_Waiver of the right tocounsel shall be accepted only upon a
l‘!nd!ng by the court from clear_' and convincing evidznce, aft).’er ‘:]t:leS-
tioning the ngenlle, that the juvenile understands the full implica-
tions pf the nght to counsel; that the juvenile freely, voluntarily, and
lnl.elh_gently wishes to waive the right to counsel; and that the parent,
ggardlan, custodian, or counsel for the juvenile agree with the juve-
nile’s decision to waive the right to counsel.

(2) The agreement of the parent, guardian, custodian, or atlorney
shall be accepted by the court only if the court finds that such person
has freely, voluntarily, and intelligently made the decision to agree
with the juvenile’s waiver of the right to counsel, that such person has
no interest adverse to the juvenile, and that such person has consulted
with the juvenile in regard to the juvenile’s waiver of the right to
counsel.

(b) In determining whether a juvenile’s waiver of the right to coun-
sel was made freely, voluntarily, and intelligently, the court shall con-
sider all the circumstances of the waiver, including:

(1) The juvenile’s physical, mental, and emotional maturity;

(2) Whether the juvenile or his parent, guardian, custodian, or
guardian ad litem understood the consequences of the waiver;

(3) Whether the juvenile and his parent, guardian, or custodian
were informed of the delinquent act alleged to make the juvenile one in
need of supervision;

(4) Whether the waiver of the right to counsel was the result of any
coercion, force, or inducement,

(5) Whether the juvenile and his parent, guardian, custodian, or
guardian ad litem had been advised of the juvenile’s right to remain
silent and to the appointment of counsel.

(c) No waiver of the right to counsel shall be accepted in any case in
which the parent, guardian, or custodian has filed a petition against
the juvenile, initiated the filing of a petition against the juvenile, or
requested the removal of the juvenile from the home.

(d) ANl waivers of the right to counsel shall be in writing and signed
by the juvenile and his parent, guardian, or custodian.

History. Acts 1975, No. 451, § 13,
1981, No. 394, § 1; A.S.A. 1947, § 45-413.

RESEARCH REFERENCES

Ark. L. Rev. Right to Counsel in the UALR L.J. Sallings, Child Custody —
Arkansas Juvenile Court — ArkansasJu-  Counsel for Children Permitted, 3 UALR
venile Code of 1975 und Propused Rulesof  LJ. 133.

Procedure for Juvenile Court, 30 Ark. L. Legislative Survey, Juvenile Law, 8
Rev. 95. UALR L.J. 591.
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Cross References

) Time of hearing, see California Rules of Court, Rule 1331.
Wards of court, similar provisions, see § 632.
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§ 316. Inforfning minor as to reasons for custody; nature of pro-
ceedings; right to counsel

Upon his appearance before the court at the detention hearing, such

_ minor and his parent or guardian, if present, shall first be informed of
the reasons why the minor was taken into custody, the nature of the
juvenile court proceedings, and the right of such minor and his parent or
guardian to be represented at every stage of the proceedings by counsel.

(Added by Stats.1976, c. 1068, p. 4760, § 7.)

Historical Note

This section was derived from § 633 inso-
far as that section related to dependent
children.

I .

Cross References

Commencement of hearing, explanation of petition and proceedings, see California Rules of
Court, Ruie 1334.
Infractions, right to counsel, see Penal Code § 19¢.
Right to counsel, see Penal Code § 686.
. Wards of court, similar provisions, see § 633.

|

Library References

' Infants »192. Family Law Practice, Goddard, §§ 1650,
CJ.S. Infants §§ 42, 33, 54, 55. 1651.

§ 317. -Appointment of counsel

When it appears to the court that the minor or his parent or guardian
desires counsel but is unable to afford and cannot for that reason employ
counsel, the court may appoint counsel. In any case in which it appears
to the court that there is such a conflict of interest between a parent or
guardian and child that one attorney could not properly represent both,
the court shall appoint counsel, in addition to counsel already employed
by a parent or guardian or appointed by the court to represent the minor
or parent or guardian. In a county where there is no public defender the
court may fix the compensation to be paid by the county for service of
such appointed counsel.

(Added by Stats.1976, c. 1068, p. 4760, § 7.)
181
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Historical Note

" i

Jhi secbion was denved from § 634 4
' ns
l_dr a3 that seclion reluted to dependent
(_'““rﬂ._ - pr UL

Croes leferences

Detentin bhearing commenced, nizht @ counsel Caif
+ TS B SGunsei, see Caiifornia Rules of Court, Rule 1334,

Infractions, right 1o counsel, see Penal Code § 19¢

Jurisdiction hearing oo~ -

Rule 1363, oo Sppaiaiment of counsel, see California Rules of Court,

Pulidee defacd, o oo L
c WinR GSiShuer 8 ollce estab)

Right o counsel, see Penal Code § Gi6.

lished, see Government Cade § 27700,

Wards of court, similar provisions, see § 634.

Infants &=192.
CJ.5. Infants 48 42, 53, 54, 55.

I. In gemeral

M.Wendg review procedure devised in crimi-
fal seiting o effect that when appellate
cuuuyl files briel raising no specific issues_
court must not oaly review record to deter-
mine correcb tness of ¢ el’s ass ¢ of
case, bul must itself ]
whether apnesl is !ﬂee&ﬁgﬁﬁg':
'n-vnewuol‘ d?endeut children proceedings.
in re Brian B. (App. ¢ Disi. 1983) 190 Cal.
Rpur. 153, 143 C.A3d 397.

Court, which appointed private |
for indigent molher in l,m.ﬂ:g-.nda;g '—.'-m"-.u—‘n:}
mine dependent status of children after she
refused sarvices of public defender, had no
authod{y. under statutes providing that
court shall appoint counsel in any case in
which it appears that coaflict of interest
prevents atiorney from properly represent-
ing parent or child, that in county where
there is mo public defeader court may fix

8§ 718 VS Toy Papyny SRy S N
- - FPsIianesis Ul COUNSCI,

Bt 7 _ ey o —
Family law Fractice, Goddard,
1674, 1675, 3 1651,

compensalion Lo be paid by county for ser-
vice of appoinied counsel and that in any
case in which court appointa counsel, he
alnll receive ressonshle sum for compensa-
_(Aoq.‘l.o appoint private counsel and thus no
junadiction o pay him. In re JGL (1974)

117 Cal.Rptr. 799, 43 C.A.3d ¢47.
Mother had statutory right to appointed

conneal $o mana oo Lo i f
SESRSES W Feprescit ner on appeal from an
order afier an adjudicatory disposition held
1 juvenie court which found and declared
her mum:'h d(au:,bm a dependent child. 1n
re Simeth (1974) 116 Cal.Rptr.

CAd 982 pur. 01, 40

_ Indigent parents were not statutorily en-
tiied (o appointment of counsel on appeal
from juvenile court order, entered in de
pendency ing, depriving them of

custody of their child Ia -a T /1070% 148
34 Sher LS. B IS G {1978 101

Cal.Rptr. 606, 25 C.A.3d 120.

At

coniinuation of representation;

duties of counsel; access to records

_ (a) Notwithstanding the provisions
s alleged to be a person described

of Section 317, when a minor who
in subdivision (d) of Section 300

appears before the juvenile court at a detention hearing, the court shall
appoint counsel. The court may appoint the district attorney to repre-
sent the minor pursuant to Section 351. l )
{b) The counsel appoinied by the court shali represent the minor at the
detention hearing and at all subsequent proceedings before the juvenile

court.
182
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{c) Any counsel upon entering :
shall continue to represent that minor unless relieved by the court upon
the substitution of other counsel or for cause.

(d) The counsel shali be charged in general with the representation of
the child's interests. To that end, he shall mauke such further tnvestiga-
tions as he deems necessary Lo ascertain the facts, including the inter-
viewing of witnesses, and

he Silﬂii exammne and Cross-examine wilhesses
o hath tha adindicatorv a
Il DU WILC eujutasvisios g

nd dispositional hearings; he may also intro-
duce and examine his own witnesses, ma

ke recommendations to the court
IE z ic - . re P sl Al aandinare
i ild’ ’ ate furiher in the proceeaings
concerning the child’s welfare, and parucipa . dis
i the devree necessary to adeauately represent the child. In addition,
W WiC UGTRITe nivtoosly =~ & 4 ) 1

the counsel shall investigate the interests of the chil.d beyond t!le scope
of the juvenile proceeding and report to the court other interesis ot L
child hguat may It);e protected by other administrative or judicial Qrpceed-
ings. including but not limited to, a civil action purguapt.tln‘s?rtfdn_\‘!_nﬂgx:“(‘l‘)-).

F Qection 11172 of the Penal Code. The court shall laxe whaloyur
zflpiz;?iate action is necessary to fully protect the interests of the child.

{e) Notwithstanding any other provision of law, counsel shall be given
access to all records relevant to the case wzuch are mamtame'(i bi f,:‘:,:f
or local public agencies. Counsel shail be given access 10 FUeBi®®
maintzine?‘i by hospitals or by other medical or npnmedxcal practitioners
or by child care custodians, in the manner prescribed by Section 1158 of

the Evidence Code. . .
(Added by Stats.1976, c. 1068, p. 4760, § 7. Amended by Stats 1980, c. 1254, p.

4242 § 1)
oy w &cy

roan anbearance on behalf of a minor

Historicai Note
™ 1 amond
THEe AJOU Gifcaiaass

. ; ived from 39 634.5
This seclon was deriv and (¢).

and §34.6 insofar as those sections related

to dependent children.
Crous References
ion b ed 1 inted. see California Rules of Court, Rule
Deieniion hearings com d, ¢ pp ,
1334.

Infractions, right counsel, wj—; Papal Code & 19¢.

Jurisdiction he;nnm' gs com!
Rule 1363. )

Right to counael, see Penal Code § 686.

.V‘I.::dl of court, similar provision, se€ § 634.6.

int <ol see California Rules of Court,
pointment of cc

Library References
192, Zb Family Law Practice, Goddard, 88 1651,
Infants =192, Z206. uy
CJS. Infants §§ 42, 51 et seq. 16
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§633
Note 3
can be saud that he has been demed due

process of law. Peuvple v. Dotson (1956) 299
P.2d 815, 46 C.2d 89).

4. Right 0 counsel—In genera)

Minor has absolute right w court-appont-
ed atlorney at adjudcalion hearing, while

minor's parent does nol possess such right.

In re Robert W. (1977) 137 Cal. 8 (-]
C.A.4d 705. R 688

Language of this secuon, which language
15 mandatory in nalure, gives parest of
minor an absolute nght to be represeated
by counsel at every stage of juvenile court
proceedings, under this seclion, parent’s
nght to counsel is not affected by fact that
minor is represented by counse);, each is
entitled W be 80 represented. Id.

Where the ward has not been accused of
cnme and the change in custody iavolves
purely a matter of discretion on part of the
court, aeither necessily nor occasion exists
for advice of an allorney in relation thereof,
and no rights of the ward in this connection
are violated by refusal Lo permit counsel Lo
intervene. In re O'Day (1948) 189 P.2d 525,
83 C.A.2d 339.

In proceeding W remove munor children
from custody of their parents and make
them wards of juvenile court, where best
wterests of children were protected and
record faded 0 show that any atlorney
sought W be present or was prevented from
showing any evidence on behalf of the mi-
nors, no nights of the wards were violaled
by (ailure of the court (o provide counsel.
1d. ’

§. —— Nolice, right 1o counsel

Advice in notice of hearing on merits and
remarks of judge at detention hearing, both
of which referved to right o have altorney
at hearing on merits, did not satisfly re-
quirement that infant be advised of right o
counsel at detention hearing. In re Maci-
don (1966) 49 Cal.Rpts. 861, 240 C.A.2d 600.

§ 634. Appointment of counsel

When it appears to the court that the minor o
desires counsel but is unable to afford and canno

sel, the court may appoint counsel.
allegec v d in Section 601 or 602, the court shall

f he appears at the hearing without
r he is unable to afford counsel or not, pnless there is an
f counsel by the minor; and, in the

J82

allegred to be a person described
appoint counsel for the minor i
counsel, whethe
intelligent waiver of the right o

JUVENILE COURT LAW
. Div. 2

A minor and his parent were adequately
apprised of right o counsel where minor
was advised at detention hearing of right to
counsel, and mother of the minor was per-
sonally served with notice which contained
a statement that minor or his parent or
guardian was enlitled Lo have his atlorney
present at heanng on the petition, and that
gbe.y should notify the court if they were
indigent and desired an attorney. In re
Patterson (1962) 27 CalRpu. 10, 317 P.2d
T4, 68 C.2d 848, certiorari denied 83 S.Ct
1889, 374 U.S. 838, 10 L.Ed.2d 1059.

Absence of stalement in minutes that ju-
venile court advised juvenile of right to
counsel did not establish that he was denied
Uhat right, where Juvenile Court Act did not
at that lime require judge to advise minor
ot his parenta that they had right to have
atlorney represent them and there was no
guaraalee (o juvenile of right to counsel in
such proceeding. In re Garcia (1962) 20
Cal.Rpts. 313, 201 C.A.2d 662.

6. —— Waiver, right Lo counsel

Where minor, who was charged with bur-
glary, appeared before referee, silling as a
juvenile court, with his mother and grand-
mother, and at detention hearing minor, his
mother, and grandmother were told of right
W counsel and to remain silent, but they
were not asked if counsel was desired, and
mother stated that she left matler in hands
of God, and there was nothing to show that
contents of probation officer’s report, social
study, and recommendations were ever
shown, there was no intelligent waiver of
right 10 counsel. In re D.AS. (1971) 93
Cal.Rptr. 112, 156 C.A.3d 283.

7. Compensation of counsel

No authorization exists for compensation
of allomey appointed Lo represent an indi-
gent minor or his parents or guardian in
juvenile court proceedings, and auch attor-
pey is not entitled to compensation from
county funds. 38 Ops.Atty.Gen. 154.

r his parent or guardian
t for that reason e_mplqy
In a case in which the minor is

| f r [ f [ r r
WARDS ‘o
Pl § 634

absence of such waiver, if the parent or guardian does not furnish
counsel and the court determines that the parent or guardian has the
ability to pay for counsel, the court shall appoint counsel at the expense
of the parent or guardian. In any case in which it appears to the court
that there is such a conflict of interest between a parent or guardian and
child that one attorney could not properly represent both, the court shall
appoint counsel, in addition o counsel alrcady employed by a parent or
guardian or appointed by the court w represent the minor or parent or
guardian. In a county where there is no public defender the court may
fix the compensation to be paid by the county for service of such

appointed counsel.

(Added by Stats.1961, c. 1616, p. 3475, 5 2. Amended by Stats.1963, c. 2136, p.
4445, 5 1; Stats.1967, c. 1355, p. 3193, § 4; Stals.1968, c. 1223, p. 2332, 8 |,
Stats. 1970, c. 625, p. 1241, § 1; Stats. 1971, ¢. 667, p 1322, 8 2)

Historical Note

As originally added in 1961, this section
provided:

“When it appears to the court that the
minor or his parent or guardian desires
counsel but is indigent and cannot for that
reason employ counsel, the court may ap-
point counsel. In such a case the court
must appoint counsel for the minor if he is
charged with misconduct which would con-
atitute a felony if committed by an aduit.
In any case in which it appears t the court
that there is such a conflict of interest
between a parent or guardian and child that
one attorney could not properly represent
both, the court may appoint counsel, in addi-
tion to counsel already employed by a par-
ent or guardian or appointed by the court to
represent the minor or a parent or guardi-
.n‘l.

The 1963 amendment added the final sen-
tence.

The 1967 amendment rewrote the first
two sentences into a single sentence which

“When it appears to the court that the
minor or his parent or guardian desires
counsel but is unable to afford and cannot
for that reason employ counsel, the court
may appoint counsel and in a case in which
the minor is alleged to be a person descril-
ed in Section 601 or 602 the court must
appoint counsel for the minor if he appears
at the hearing without counsel, whether he
is unable to afford counsel or not, unless
there is an intelligent waiver of the right of
counsel.” :

The 1968 amendment rewrote the section
s0 a8 o read:

“When it appears W the court that the
minor or his parent or guardian desires
counsel but is unable 10 afford and cannot
for that reason employ counsel, the court
may appoint counsel. In any case in which
the minor is alleged to be a person describ-
ed in Section 601 or 602, he shall be repre-
sented by counsel and the court shall ap-
point counsel for the minor if the minor or
his parent or guardian desires counse! but
is unable o afford and cannot for that
reason employ counsel, unless there is an
intelligent waiver of the right of counsel by
the minor. 1f the parent or guardian does
not furnish counsel and the court deter-
mines that such parent or guardian has the
ability to pay, the court shall appoint coun-
sel at the expense of the parent or guardi-
an. In any case in which it appears to the
court that there is such a conflict of interest
between a parent or guardian and child that
one altorney could not properly represent
both, the court may appoint counsel, in addi-
tion to counsel already employed by a par-
ent or guardian or appointed by the court W
represent the minor or parent or guardian.
In a county where there is no public defend-
er the court may fix the compensation to be
paid by the county for service of such ap-
pointed counsel.”

The 1970 amendment rewrote the second
and third sentences as the present second
senlence.

The 1971 amendment required the court
Lo appuint counsel by substituting n the
third senteace, “shall” for “may”.

The subject matter of this secuon wsolar
as it related w dependent children 15 now
contained in § 317

J83
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CRuld domiidopuies ofsuveniic rrocedure 258

Juvenile defcndants best served by informal
judicial setting. The juvenile sysiem is piem-
iscd on the concept that a more informal,
simple, and specdy judicial setting will best

scrve the necds and welfare of juvenile defea-
dants. J.T. v. O'Rourke ex rel. Teath Judicial
Dist., 651 £.2d 407 (Colo. 1982).

Applied 1n S.AS. v. District Court, 623 P.2d
58 (Colo. 1981).

Rule 3. Adviscment Hearing — Delinquency or CHINOS

(@) At their first appearance before the court, the child and his parents,
guardian, or othcr legal custodian shall be fully advised by the court, and
the court shall make certain that they understand the following:

(1) The nature of the allcgations contained in the petition;

(2) Their right to counscl and if they are indigent they will be assigned
counscl, as provided by law;

(3) That the child neced make no stalcment, and any statecment made may
be uscd against him;

(4) Their right to a jury trial as provided by law; .

(5) That any admission the child makes must be voluntary on his part
and not the result of unduc influence or cocrcion on the part of anyone;

(6) The dispositional altcrnatives available to the court if the petition is
proven or admiticd;

(7) The child's right 10 bail and thc amount of bail that has been set by
the court;

(8) That the child may be subject to transfer to the criminal division of
the district court to be tricd as an adult, as provided by law. .

(b) The child shall, after being so adviscd, admit or deny the allcgations
of the petition. N

(c) If the child admits the allcgations of the petition, the court shall not
accept the admission without first detcrmining that the child is adviscd of
all the matiers set forth in section (a) of this Rule and also determincs that:

(1) The child undcrstands the naturc of the delinquent act alleged and the
clements of the offense to which he is admitting and the effect of his admis-
sion; . )

(2) The admission is voluntary on the child’s part and is not the result
of undue influence or coercion on the part of anyonc; _ _

(3) The child understands and waives his right to trial by jury on all
issues; (Amended May 22, 1980, effective July 1, 1980.) ) e

(4) The child understands the possible daspospttonal alternatives available

urt; i
lo(lsh)c c’?‘hc child understands that the court will not be bound by rcpre§cpla-
tions made to the child by anyone concerning the dispositional alternatives
sclected: . ] o

is a factual basis for the admission. If the admission is entq(ed

as(g)rc;l;::lc?f'plcu agrecment, the court shall cxplain to the child, andl sz:jtnstl;y
itself that the child understands the basis for the plea p_grecmlf:m,'an.‘ |I'e
child may then waive the cstablishment of a factual basis for the particulur
~harge 10 which he is admitting. N
"h(ddr)& :? lh::lchild denics the alicgations of the peution, the court shall forth-
with set the matter for an adjudicatory hcanng.

This rule is the substantial equivalent of Ryle
11, Crim. P., so that the court may anuloguc
tu'it and the cases dealing with a guilty plea

Law reviews. For artcle, "chlescqling the
Mentally Retarded or Disabled Parentin a C(_)!‘
St b Denendent or Newdected Child Action™,

. r— . - r— r— 1

259 Petition Initiation, Form and Content, Ru
Time Limit for Filing Petition

withdrawal. Pcople in Interest of ).F.C ., 660
P.2d 7 (Colo. C1. App. 1982).

And codifies juvenile’s constitutional rights,
This rule is the codification of the standards
Buarantceing a juvenile's constitutional rights.
People in laterest of J.F.C., 660 P.2d 7 (Colo.
Ct. App. 1982).

Presence of purent. The parent is there 1o

assure that the juvenile is provided with paren-
tal guidance and moral support, as well as
some assurance thal any waiver of the
Juvenile’s rights is made knowingly and intelli-
geatly. People in Interest of J.F.C., 660 P.2d
7(Colo. Ct. App. 1982).
. Of cnitical significance to any knowing and
ln!clhgqnl waiver of a constitutional right by
a juvenile is the presence of the parent. People
i laterest of J.F.C., 660 P.2d 7 (Colo. C1.
App. 1982).

Failure to comply with rule voids disposition.
Where the referce in two prior delinquency

heariags failed 10 comply with the mand
of this rule, those prior dispositions are co
tutionally void, and cannot be used as to t
for enhanced punishment proceedings u
section 19-3-113.1. People v. M.AW.;
P.2d 433 (Colo. Ci. App. 1982).

Court not required (0 warn of pussible fu
consequences of guilty plea. In the absenc
a specific requirement by statute or rul
Juvenile court is ot required 10 advise
Jjuvenile of consequences of a guilty
which would result from the future com
sion of felonies. People v. District Court,
Coulo. 298, 552 P.2d 297 (1976).

Applied in People in Interest of M.M.
Colo. App. 44, 582 P.2d 692 (1978); Peopl
Alward, 654 P.2d 327 (Colo. Ci. App. 1Y
People in Intcrest of C.R.B., 662 P.2d
(Calo. Ct. App. 1983).

Rule 4. Attorney of Record

(@) An allorney shall be dcemed of record when he appears persona
before the court, files a written cntry of appearance, or has been appoint

by the court.

(b) The clerk shall notify an attorncy appointed by the court. A writt
notation of appointment shall appear in the file.

Rule 5. Notice

(Repealed May 22, 1980, effective July 1, 1980.)

Rule 6. Summons — Service

(@) When the person to be scrved has no residence within Colorado a:
: his place of residence is not known, or when he cannot be found within ¢
i state after due diligence, service may be by a single publication pursuant
; Rute 4(h), Colorado Rules of Civil Procedure.

(b) When the court has acquired jurisdiction over the partics as provid
in section 19-3-103, C.R.S., subscquent pleadings and notice may be serv
on such parties by regular mail.

. Rule 7. Petition Initiation, Form and Content,
: Time Limit for Filing Petition

(@ A petition concerning a delinquent child, a child nceding ovesigh
(CHINOS) or a child who is ncglected or dependent shall be initiated
accordance with section 19-3-101, C.R.S. (Amended May 22, 1980, cifcectn
Indv | 19RO

s s




Historical Note

This seclion, fnrm.-rlu set sut
sel vul as § 17-66,

was transferred o § .»l-alb in the 1977

Counrt Raceiwaci_s
SOUR Resrganizalion Supp., and was fur-

ther Uanslerred w § 46b-134 in Gen.St.,
Rev. io 1979.

Uerivaiion:
19‘_.")' bl_nnn l A)fl.
1930 llov g 1861.

la(.l,l'll ch. JIb, ’ 10.
1969, PA 794, & 8 subatis, batitgicd
furst sealence, “dupouho." for w

inaasdad 8 .8 4

mseries “tound io be delinquent”, inserted
by the probation officer, and unhl such

investigation has been and the

results thereof placed Lefure the judse no

dumdlkduld-aunhnu

- auhetititad the foo_ ia-_a
¢ Temwesauieas WES G0 IET LRNG IM

luluulucolorunlueeowhcbmd. “In
cascs of aliegod ulnquutd-ddlen,.uch
investigation shall be made by the probation
officer. In such cases the court shall aiso,
if peacticable, nnnmen..un..n........_
meduloh-menuuybyawumm

sxturiancad maanmtal oo
SHRINSSS RONEs  TRamineT, who shaii

make a report of his findings. Prior (o the
mm‘uuennoluyduld if such

o AL_
L]

child attends school, there shall be

from the school which he attends :b::::’e:
concesning him.  The school officials shall
furnish such report upon the request of the
court or its probation officer.” The court
shall, when it is considered hecessary, cause
8 complete physical examination Lo be made
of the child by a competent physician. Un-

Ul auch investigations have bee
ST smve D unllpleu'.'(l

:lu.ld the results thereof placed before the
i_‘-.‘.. o '-.-puuuon of the chiid’s case shall

1918, PA T8-188, § 1, addcd the former

Al sentence ralatin.
nlence realng W resttuuon invest-

gation.

Section 8 of 1978, P.A. T8-188,
that the act takes offect ln!u 1 lg!;g)vm

1979, P.A. 79-881, § ©, uusenedthe provi-
sions requiring a complete diagnostic exami-
nation of a ::I‘u found (kllllnuonl for a
serious juvenile offense, inf
ed, and sharing u-.!e.'sa-.a'.:.:;.':ormm et

1982, I.A. 42-298, § 7, deleted the former
iast sentence which read: “The court may
also order a restitution Invmlnlahnn in 2o
cordance with section 54-110a."

Law Review Commentaries

Juvemle l‘w Hnghlnghg of 1980. Hon.

Frederica D. mnnem, 85 Conn.Bar J.
(1981). bz

Practice and procedur
Court. 41 Coan.Bar J. 201 ?: u‘f Juvenile

Runaway children. John L. Bouee 111, 48
Conn.Bar J. 360 (1974).

Libracy References

Infants 6222} et leq
CJS. Infants 85 &

7, 69 to 85

Conn.Prac. Book Ann., 2d, Vol. 1, Moller

and Hocd n ££ nuz a9 vnan
WA BBV VOIS, JY IV, IWI 1UR0.

United States Supreme Court

crime prior (o trial. procedural safeguurds

reventive detention of juveniles, risk of  dures, see Schall v. Martin, 1984, 104 S.Ct.
2403, 467 US.

253, 81 L Ed.2d 207

{a) At the commencement of any proceeding on behalf of a delinqueni
child, the parent or parents, guardian and the child shall have the right
to counsel and be so informed by the judge, and that if they are unable
to afford counsel that counsel will be provided for them, and such
counsel and such parent or parents, gualumu, or child shall have the
rights of confrontation and cross-examination.

(b) At the commencement of any proceeding on behalf of a neglected,
uncared-for, or dependent child or youth, the parent or pareats or

3906
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JUVENILE MATTERS § 46b-13
Note

guardian of the child or youth shall have the right to counsel, and sha k

be so informed by the judge, and that if they are unable to affor

nnnnnnn 1 annncal will ha nravidod far lhuln and cuch pnunsel and suc¢
COUNIDTE, LUULOUE Wikl UL pivviutu suvs e Rsata Siat.se SRASSIIS

parent or guardian of the child or youth shall have the rights «
confrontation and cross-examination.

(1967, P.A. 630, §8 eff. June 22, 1967;
£

nE rno B C To.. 1 1076- 107¢ P A
100U&, § v, €iLl. Jaii. 3, ViU, vy, .50

1975, I

1969, 1A, T94, 11, 12,
3 1972!

76-436, § 23, eff. July ‘1,

=aT, S22

Historical Note

1975, P.A. 76-602, § b, in Bubsec. )
serted “or youth” following “child” twwn
and deleted “parents” following “‘and »u
parent,”.

Section 13 of 1976, P.A. 716-602, provid
that the act takes effect Jan. 1, 1976.

1976, P.A. 76436, § 23, deleted, fr
ubsees. (2) and (b), “in the juvenile cow

suBsecs. @) &

following "commencement of any proce

This section, originally set oul as

£ 17-66h was transferred to § 51-316 in
¥ FUVU, RNl

the 1977 Court Reorganization Supp, and
was furiber iransferred o 465135 in Gen.
St., Rev. to 1979.

1969, P.A. 194, § 11, in subsec. (a), subsui-
tuted “At the commencement of* for “In”,

inserted “on behalf of a delinquent child”,
deleted “or other persons having control of

the eluld" Eoiio-wm‘g'-:‘;u;;dlan inserted

P cmed by the nndnn and that . ..
ana be 50 llll\nl“w vy ing™.

that
e wil ““‘P}f ide "‘!o'rd"f‘o"“msf'l‘" ':- Section 681 of 1976, P.A. 76-436. provic
that § 23 of the act takes elfect July

counsei will be pm‘ aed Lof tndh Anc ¢E
leted “other person” following “guardian”. at
1969, P.A. T4, § 12, added subsec. (b). 1978.

Cross References
Indigent defendant, determination, sce § 51-297.

References

Lihrarv
Lioracy

S fo e @0 207
infants =200, 27

CJS. Infants §§ 51, 62, 62, 64 W 67.
United States Supreme Court

to counsel, California v. Prysock,
01 SCt. 1773, 461 US. 1301, 68
18

Notes of Decisions
ten notice of juvenile court hearing inv:

Parent or guardian 1 ine child's custody and had right W app

Waiver 2 and be heard, personally, and through c
sel. James V. MclLinden l",C_lSQ_\.))
F.Supp. 1233.

1. Parent or guardian 2. Waiver

d did, as-

Where plamuff mlended o, an R
sume the rights, duties, and ;.r-v-h'vvsl of e:
parent to child born of another and p ac ed
laintiff, plaintifi was 3 person i
::-.;?m}: :)f chlldpwnlhm meaning of Gonnect-

icut law and, therefore, was entitied W writ-

Juvenile did nol waive his right W cou
al disposilive slage of delinguency hes:
by his silence after the withdrawal of
attorney. In re Juvenile Appeal (198
nerd 465 A2 1107, 39 ConnSup.

Loy 409
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§ 46b-136 Appointment of
. atlorney Lo represent child
and parent or guardian He or youth

In any proceeding on a juvenile malter the judg
procceding is pending shall, even in the absenie :t? abigzl:e::h&md: usth
provtd_e an attorney Lo represent the child or youth, his parent or parents'
guardnan or o_ther berson having control of the child or youth, if sucl;
Judge d_eher.lmnes_ that the interests of justice so require, and in any
procgcdmg in which the custody of a child is ut issue, such judge shall
provide an atlorney to represent the child and may authorize such

proce_eding. Where, under the provisions of this section, the y

appoints counsel for any such party who is found able to pz;y, in \cv(;:;:a Z:
in part the cost thel:eof. .it shall assess as costs against such parents
guardian, or cugtodun. including any agency vested with the legai
custody of the child or youth, the expense so incurred and paid for by the
court in providing such counsel, to the extent of their financial ability to

do so0.

(1967, P.A. 630, § 9, eff. June 22, 1967; 1969, P.A. 794, § 10; 1973, PA

£ » (] ’ (] . od 1] (] (] - . 73—1%;
1976, P-A. 76-2T7; 1975, P.A. 15-602, § 6, eff. Jan. 1, 1976; 1976, P.A. 76.235
§ 1, eff. May 25, 1976; 1976, P.A. 76436, § 24, eff. July 1, 1975 '

Historical Note

This section, originally set out as
§ 17-66¢c, was tranaferred to § 51-317 in
the 1977 Court Reorganization Supp., and
was further transferred (0 46b-136 in Gen.
S, Rev. w0 1979.

Section 13 of 1967, P.A. 631, provided
g,“l% act takes effect from passage, June

1969, P.A. 794, § 10, substituted, in the
first sentence, “even in the absence of a

the intereats of justice 50 require” inserted
“if such judge determines that the interests
of justice 30 require”; and added the second
senience relating (o assessment of costs for
sppoinied counsel.

1973, P.A. 73-188 added provisions of the
firsl sealence authorizing the attorney or
appointment of another atlorney on appeal.

1975, P.A. 76-277 inserted, in the first
sentence, requirement for provision of at-
torney for child in custody proceedings.

1976, P.A. 715602, § 6, inserted, in four
places, “or youth” following “child”; and
deleted, from the first sentence, “parents,”
preceding “guardian or other person”.

Section 13 of 1975, P.A. 75-602, provided
that the act takes effect Jan. 1, 1976.

1976, P.A. 76-236, § 1, substituted, in
first sentence, “is sl wsue” for “may be
affectod” following “the custody of &
child.”

Section 2 of 1976, P.A. 76-235, provided
that the act takes effect from passage, May
25, 1976.

1976, P.A. 76436, § 24, in the first sen-
tence substituted “on a juvenile matter” for
“in the juvenile court” following “In any
proceeding”, and deleted "o the superior
court” at the end.

Section 681 of 1976, P.A. 76-436, provided
that § 24 of the act takes effect July 1,
1978.

Law Review Commentaries

Parental autonomy, family rights and the
illegitunate.  Aviam Soifer, 7 Conn.L.Rev. )
(1974).

398
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Library References

Conn.Prac.Book Ann., 2d, Vol. 1, Moller

Infants ¢=205.
and Horton, § 1053.

CJS. Infants §§ 5i, 52, 62, 64 Lo 67.

Notes of Decisions
1. la general implicit that this weans competent counsel.
Where a statute or practice book rule Stale v. Anonymous (1979) 425 A.2d 93y,
mandates the assistance of counsel, it is 179 Conn. 155,

§ 46b-137. Admissibility of confession or other stalement in juve-
nile proceedings

(a) Any admission, confession or statement, written or oral, by a ch?ld
shall be inadmissible in any proceeding for delinquency against the child
making such admission, confession or statement unle§s made by such
child in the presence of his parent or parents or guardian and after the
parent or parents or guardian and child have been advised (1) of the
child’s right to retain counsel, or if unable to affo:.'d coqnsel, to have
counsel appointed on the child’s behalf, (2) of the child’s right to refuse
to make any statements and (3) that any statements he makes may be

introduced into evidence against him.

(b) Any confession, admission or stabemgnt, wrilten or oral, m:a_de by
the parent or parents or guardian of the child or youth after the filing of
a petition alleging such child or youth to be neglgcbed, uncared-for or
dependent, shall be inadmissible in any prf)ce'edlng held upon suc‘h
petition against the person making such gdm}ssnon or statement unless
such person shall have been advised of his right to retain counsel, and
that if he is unable to afford counsel, counsel will be appointed to

he has a right to refuse to make any statement and

3 t - M
represent him, tha troduced in evidence against

that any statements he makes may be in

him.
b7; - 1975, P.A.
. 10, eff. June 22, 1967; 1969, P.A. 194, §§ 13, 14; 1975,
gﬁ%s?’?mss?oﬁ.i. 75602, § 7, eff. Jan. 1, 1976; 1976, P.A. 76-436, § 591, eff.

July 1, 1978)

Historical Note

This section, originally set out as Section 14 of 1969, P.A. 794, added sub-
§ 17-66d was transferred 10 § 51-318in the  sec. (b). N
77 Court Reorganization Supp., and was 1976, P.A. 76-183 rewrote subsec. (4)
further transferred to 46b-137 in Gen.St,  which formerly read: '
e “(a) Any admission, confession or slate-
Rev. to 1979. ' (@) Any fesnion or state

Section 13 of 1967, P.A. 630, provided  ment, written or oral, shall be inadmiss le
{hat the act takes effect from passage, June  in uny proceeding for delinguency mk'l e
22, 1967 ' juvenile court against the person ma ::5;

‘ i dinigss or sla .
3.4 bsec. (a) insert-  such ¢ :

13?9, ge‘l\mqn?:;ngyl?o;;::::n; “in any pro- less such person, u;:d thr; ::‘a:;u;‘teo; p:r:;:::j
g:edi:;" delgwd “or other persons having  or ﬁznﬂil:u:nu: e:‘&f; h ;;?, rwon if he e u Sl
conuo.l‘" [oll“)‘-”ing "gz:ﬂ ;«::':n. . a‘m::v?:l.:::: ﬁvised of their rights W lte;?indc‘fu“s:l.;“::],
wlgd to retain couns vided by secltion  that if they are unable to affor coun ; .
ag_“aamsl them™ for "as pro have counse} appointed to represent. them,
17 R -
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B pule 43 FAMILY COURT CRIMINAL RULES Rule 44

person charged or on application of the Attorney General or of an attor-
ney appointed by the Court for that purpose by an order to show cause or
an order of apprehension. The person charged is entitled to admission to
bail as provided in these Rules.

(3) If the contempt charged involves disrespect to or criticism of a judge
or master, that judge or master is disqualified from presiding at the trial
or hearing except with the consent of the person charged.

(4) Upon a verdict or finding of guilt, the Court shall enter an order
fixing the punishment.

X. GENERAL PROVISIONS
RULE 43. PRESENCE OF THE PERSON CHARGED

L

L The person charged shall be present at the arraignment, at every stage of
the trial and at the imposition of sentence, except as otherwise provided by

L these Rules. The voluntary absence of the person charged after the trial has

been commenced in the person’s presence shall not prevent continuing the
trial to its conclusion. The presence of the person charged is not required at a
reduction of sentence under Rule 35.

RULE 44. APPOINTMENT OF COUNSEL

(a) Appointment of Counsel. If the person charged appears in Court with-
out counsel, the Court shall advise of the right to counsel and, in every case in
which the law requires and in any other case in which the Court deems it
appropriate, the Court shall appoint counsel to represent the person charged
at every stage of the proceeding unless the person charged elects to proceed
without counsel or is able to obtain counsel. A waiver of the right to counsel
by a child shall be in writing unless made in Court on the record or made in
the presence of the child’s custodian. The Court may appoint the Public De-
fender to represent a person charged if it finds at or after arraignment that

—

the person charged, and if the person charged is a child the custodian as well,
| is indigent; if the person charged is an indigent child who wishes counsel but
L whose custodian is not indigent but has refused to obtain counsel for the child,

the Court may appoint counsel to represent the child at the expense of the
Child’s custodian.

(b) Application for Fees and Disbursements of Court-Appointed
Counsel for Indigent Persons. A separate claim for compensation and reim-
bursement shall be made to this Court for compensation and reimbursement
for representation of the client in this Court. Each claim before this Court
shall be supported by a written statement specifying the time expended, ser-
vices rendered, and expenses incurred while the case was pending before this
Court, and all compensation and reimbursement applied for, expected or re-
! ceived in the same case from any other source. The Court shall thereupon set
~  the compensation and reimbursement to be paid to the attorney.

(c¢) Standards for Setting Counsel Fees. Any attorney appointed under
this Rule for an indigent person shall be compensated at a rate not to exceed

533




§ 16-2304

FaMiLy DivisioNn PROCEEDINGS

D.C.

§ 16-2303. Retention of jurisdiction.

svrmacae ~f thic ctithrhantar ndintinm Alhétaimad e tha Niy 1e0nn 3w flnn
rOl' [JLH pUICS UL Liis 3‘-“-"-““!-“&!',}\“ xauu.uuu Gotailieda U_y tne vlvision in un
case of a child shall be retained by it until the child becomes twenty-one years

of age, unless jurisdiction is terminated before that time. This section does not
affect the jurisdiction of other divisions of the Superior Court or of other
courts over offenses committed by a person after he ceases to be a child. If a
minor already under the jurisdiction of the Division is convicted in the Crimi-
nal Division or another court of a crime committed after he ceases to be a
child, the Family Division may, in appropriate cases, terminate its jurisdic-
tion. (Dec. 23, 1963, 77 Stat. 587, Pub. L. 88-241, § 1; July 29, 1970, 84 Stat.
525, Pub. L. 91-358, title I, § 121(a); 1973 Ed., § 16-2303.)

Court possesses no authority which is in-

consistent with or broader than statutory
mandate, although it clearly retains continu-
ing jurisdiction over a juvenile until he reaches

the age of majority. In re JM.W,, App. D.C,

411 A.2d 345 (1980).
Section does not provide for a judicial
modification of a commitment order, as

this would extend the powers of the court far
beyond that which is expressly delegated by
statute. In re JM.W., App. D.C,, 411 A.2d 345
11980).

Citedinlnre C.IT App. D.C, 262424171
(1977; In re T.LJ., pp D.C., 413 A.2d 154
(1980); In re J.A.G., App. D.C., 443 A.2d 13
(1982).

r

e

A

§ 16-2304. Right to counsel; party status.

ta) A child alleged to be delinquent or in need of supervision is entitled to
be represented by counsel at all critical stages of Division proceedings, includ-
ing the time of admission or denial of allegations in the petition and all
subsequent stages. If the child and his parent, guardian, or custodian are
financially unable to obtain adequate representation, the child shall be enti-
tled to have counsel appointed for him in accordance with rules established by
the Superior Court. In its discretion, the Division may appoint counsel for the
child over the objection of the child, his parent, guardian, or other custodian.
tb) (1) When a child is alleged to be neglected or when the termination of
the parent and child relationship is under consideration, the parent, guard-
ian or custodian of the child named in the petition or in a motion to termi-
nate is entitled to be represented by counsel at all critical stages of the
proceedings, and, if financially unable to obtain adequate representation, to
have counsel appointed in accordance with rules established by the Superior
Court of the District of Columbia.

(2) The Division shall maintain a register of those attorneys who have
expressed an interest in being appointed to represent parties or to serve as
guardians ad litem in neglect proceedings, and shall attempt insofar as
possible to make appointments from the register. .

(3) If the child has been living with a person other than the parent, the : t
person shall receive notice of the neglect or the termination proceedings
and, if the child has been with them for twelve (12) months or more, the
person may, upon his or her request, be designated a party to the proceed-
ings. If the child has been living with the person less than twelve (12)
months, upon the person’s request the judge may, at his or her discretion,

O
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§ 16-2304 ParTICULAR ACTIONS, PROCEEDINGS AND MaTTERS

designate the person a party to the procedings {proceedin
to the determination of neglect as defined in D.C. Code,
the parent or other person party to the proceedings is fi
obtain adequate representation, counsel shall be ap
rules established by the Superior Court of the Distr
Superior Court shall in every case involving a neglec

in a judicial proceeding, includin

child’s best interest.

gsl which pertajp

nancially unable to
pointed according t,
ict of Columbia. The
ted child which results

g the termination of the parent and child
relationship pursuant to subchapter III of this chapter,

ad litem who is an attorney to represent the child in t
guardian ad litem shall in general be charged with the

appoint a guardian
he proceedings. The
representation of the

(c) Prior to appointment of counsel under this section, the eligibility of a
child or other party to be represented by counsel shall be

Division pursuant to rules established by the Superior Co

Columbia.

(d) There are authorized to be a
for the administration of this

determined by the
urt of the District of

ppropriated such funds as may be necessary
section. (Dec. 23, 1963, 77 Stat. 587, Pub. L.

88-241, § 1; July 29, 1970, 84 Stat. 526, Pub. L. 91-358, title I, § 121(a); 1973
Ed., § 16-2304; Sept. 23, 1977, D.C. Law 2-22

June 4, 1982, D.C. Law 4-114, § 2, 29 DCR

5-129, § 2(b), 31 DCR 5192)

Cross references. — As to authority and
functions of Public Defender Service, see
§ 1-2702. As to definition of terms in Chapter
21 of Title 6, Child Abuse and Neglect, see
§ 6-2101. As to plan for furnishing representa-
tion of indigents in criminal cases, see
§ 11-2601. As to representation of indigents in
criminal cases, see § 112601 et seq. As to defi-
nition of terms used in this chapter, see
§ 16-2301. .

Section references. — This section is re-
ferved to in §§ 16-2306, 16-2308 and 16-2311 to
16-2313.

Legislative history of Law 2-22. — See
note to § 2-1351. .

Legislative history of Law 4-114. — Law
4-114 was introduced in Council and assigned
Bill No. 4411, which was referred to the Com-
mittes on the Judiciary. The Bill was adopted
on first and second readings on March 23,
1982, and April 8, 1982, respactively. Signed
by the Mayor on April 12, 1982, it was as-
signed Act No. 4-177 and transmitted to both
Houses of Congress for its review.

Legislative history of Law 5-129. — See
nots to § 16-2326.1.
Definitions

spplicable. — See note to
§ 16-2301.
Abesnce of probable cause hearing

where juvenile not detained ot fundamea-
tally unfair. — In view of the precautionary

, title IV, § 402, 24 DCR 3341;
1699; Mar. 13, 1985, D.C. Law

measures required before the filing of a delin-
quency petition, the fact that no probsbie cause
hearing is required where a juvenile is not or-
dered detained does not violate fundamental
fairness. M.A.P. v. Ryan, App. D.C., 285 A.2d
310 (1971),

Proceeding to surrender parental rights.
~— Any attempt to surrender parental rights
through voluntary relinquishment while the
mother remains under the court'’s neglect juris-
diction must be regarded as a "critical stage”
under subsection (bX(1) of this section, afford-
ing her a statutory right to counsel. Inre D.R.,
App. D.C,, 541 A.2d 1260 (1988).

Counsel has obligation either to comply
with court order appointing him to represent
an indigent parent in a child neglect case or to
seek to have the order vacated. In re Marshall,
App. D.C., 445 A.2d 5, cert. denied, 459 USS.
875, 103 8. Ct. 166, 74 L. Ed. 2d 137 (1982).

For discussion of the constitutionality of
pro bono appointment of attorneys to ne-
glect cases from a list of lawyers who have re-
quested assignments of juvenils cases for
which compensation is provided, ses Family
Div. Trial Lawyers of Superior Court-D.C., Ine.
v. Moultrie, 725 F.2d 698 (D.C. Cir. 1984).

Cited in In re T.W,, App. D.C., 295 A.2d 69

(1972); In re Gary H., 115 WLR 1201 (Super.
Ct.).
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wv%mu-:s: DELINQUENCY § 39.071
ch. 3

Historical Note

Derivation: Laws 1978, ¢. 78-414, in the first sentence
Laws 1978, ¢c. 78—414, § 10. substituted “for delinquency” for “or any other
é—- Laws 1973, c. 73-231, § 13. pleading” following “No answer to the peti-
. Laws 1951, c. 26880, § 1. tion” and deleted at the end thereof “or filed in
Laws 1973, c. 73-231, § 13, added the second  writing as any such person may choose”.
through fifth sentences.
L.
. Cross References
Related court rule provision, see Juvenile Procedure Rule 8.130.
- ' Law Review Commentaries

Delinquency and denied rights in juvenile
court system. 20 U.Fla.L.R. 369 (1968).

Library References

Infants ¢=197.
CJ.S. Infants § 5S.

r "

H 39.071. Right to counsel

(1) A child shall be entitled to representation by legal counsel at all stages
of any proceedings under this part. If the child and his parents or other legal
guardian are insolvent and are unable to employ counsel for the child, the
court shall appoint counsel for him pursuant to s. 27.52. Costs of representa-
tion shall be assessed as provided by s. 27.52 and s. 27.56. If a child appears
without counsel, the court shall advise him of his rights with respect to
represer:tation of court-appointed counsel.

(2) If the parents of an insolvent child are solvent but refuse to employ
counsel, the court shall appoint counsel pursuant to s. 27.52 for representa.
tion at the detention hearing and until counsel is provided. Costs of represen-
tation shall be assessed as provided by s. 27.52 and s. 27.56. Thereafter, the
court shall not appoint counsel for an insolvent child with solvent parents or
legal guardian but shall order the parents or legal guardian to obtain private
counsel. The parents or legal guardian of an insolvent child who has been
ordered to obtain private counsel for the child and who willfully fails to
follow the court order shall be punished by the court in civil contempt
proceedings.

(3) An insolvent child with solvent parents or legal guardian may have
counsel appointed for him pursuant to s. 27.52 if his parents or legal guardian
has willfully refused to obey the court order to obtain counsel for him and
has been punished by civil contempt and then still has willfully refused to

obey the court order. Comofrepraenuﬁonshaﬂbeass&eduprovidedby
s. 27.52 and s. 27.56.

Historical Note

Dertvations Laws mn. c 81-211, 8 1 ddm subesc.
(1), "urdhu' “custodians®
Laws 1981, c. 81-211, § 1. and ddaed , or if the of an insolvent

- - — r— — —— ’—

Laws 1978, c. 78414, § 11, childmaolvmhnuﬁmlomploym
7
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N §39.0m JUDICIAL BRANCH
O Tule §
[I scl.” preceding “the court shall appoins” in the

second sentence thereof, and added subsecs.

(2) sad (3).

Croes References
Related court rule provision, see Juvealle Procedure Rule §.290.
Law Review Commentaries

Invocation and waiver of fifth ameadment
rights by juveniles. 32 U.Fla.L.Rev. 356 (1980).

Library References
Infanis ©=208.
CJS. Infants § 51 et seq.
WESTLAW Electreaic Rescarch
See WESTLAW Electronic Research Guide following the Preface.
Netos of Decislens

Burden of preel, walver 10
Conlessions, walver 8

Guilty ples, walver 9
e waiver s 2
Presencs :l :-ul. walver 7

wal [

Request for counsel, U-'.'
vight §

Stage of deliaquency precesdings 3

Walver 4-10

in

court were not retroactively (o hear-

ing wherein juvenile sad domestic

coun found infant to be delinquent child, im-
t posed indefinite scatence and placed him on

probation, inasmuch as of having

made an incorrect determination dem

‘.cyo‘inmmwm -

son v. State ex rel. Milion, App., 219 So.2d

(1969).

2. Indigency or insolvency

To sustain claim for denial of counsel, de-
fendant had to allege that he was indigent at
time he appeared before juvenile court. Sut-
ion v. State, App., 384 S0.2d 955 (1980).

Under the provisions of § 27.51, public de-
fender was authorized 10 appear in j:::‘nile
proceedi only in delinquency procecdings
where l:e’ child had been determined 10 be
insolvent and cither the child requested. or the
court decided, on its own motion, that the
child in that particular situation required ap-
pointive representation by the public delendgr
or one of his assistanis. Apublicddenderdhu:
not have legal authority to represent, in 1
juvenile court, insolvent juveniles alleged to be
“children in need of supervision.” Op.Atty.
Gen., 072-57, Feb. 29, 1972.

3. Siage of delinquency proceedings |

section governing right to counsel in
juv?u‘:le wooeaﬂ:ﬂ requires that child be rep-
resented by counsel at all stages of ings
under that chapter. State ex rel. v. Con-
kling, App.. 421 So0.2d 1108 (1982).

There was no denial of juvenile's right to

counsel, although juvenile was not represented

counsel st hearing in which court eatered
of dependency and warned juvenile that
did not go 10 school pursuant to court

id
be held in contempt of court
order she would that ing

judge’s werni M. J. M. v. Department of
Health and Re tative Services, App., 397

So.2d 755 (1981). .

ilure to offer assistance of counsel to juve-
nill:nl:‘erfcore commencement of adjudicatory
hearing or dispositional phase despite juve-
nile’s appearance without attorney violated due

528
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process. R.V.P. v. State, App., 395 So.2d 291
(1981).

If first ungovernable child petition was filed
in contemplation of its being first step in delin-
quency proceedings, court had to instruct child
as 10 his right to counsel or provide counsel if
child was indigent and, in such case, public
defender could represent child as in other de-
linquency proceedings. In Interest of C. F.,
345 So.2d 709 (1977).

Child did not have constitutional right to
counsel at first hearing on ungovernability,
because first such hearing was not necessarily
first step in adjudication of delinquency. In
Interest of Hutchins, 345 So.2d 703 (1977).

4. Walver—In genesal

In delinquency proceeding, there was inade-
quate offer of counsel by court at arraignment
hearing and a1 dispasition hearing where right-
to-counsel colloquies did not demonstrate that
defendant knew what his rights were, and such
inadequate offer of counsel constituted reversi-
ble error. J.GS. v. State, App. 2 Dist., 435
So.2d 942 (1983).

Parent and child must be informed of their
right to repr ation by « | in any pro-
ceeding o determine delinquency which may
result in commitment to institution and any
waiver must be intentional relinquishment or
abandonment, of fully known right. State ex
ret‘h)llon v. Conkling, App.. 421 So.2d 1108
(1982).

S, —— Kmowing walver

Rule of juvenile proceeding governing waiv-
er of counsel requires more than just advice
that juvenile is entitled to attorney; juvenile
must specifically waive that right, and court
must be satisfied that he has ability to under-
stand significance of advice that he has right 10
counsel. State ex rel. Alton v. Conkling. App..
421 So.2d 1108 (1982).

Since it is unlikely that child could under-
stand the importance of counsel, juvenile judge
must make certain thai child or his parents
understand right to counsel and that any waiv-
er is intelligently and validly made, and cir-
cumstances of waiver should appear in record.
id

Since it is extremely doubtful that any child
of limited experience can possibly comprehend
importance of counsel in delinquency proceed-
ings, juvenile judge must make certain that
child or parents understand not only child’s
right to counsel, but also that any waiver is
intelligently and validly madec; circumstances
of any waiver should be made part of record.
R. V. P. v. State, App., 395 So.2d 291 (1981).

§ 39.071
Note 8

6. — Req for

Fact that juvenile does not specifically re
quest an aitorney is not, in itsclf, a waiver of
that right. State ex rel. Alton v. Conkling.
App., 421 So.2d 1108 (1982).

7. — Presence of counsel, walver

Where a defendant has employed counsel o1
one has been appointed for him, presence of
his counsel is not ial 10 the validity o
effectiveness of a waiver by the defendant of
the right 1o have counsel present at some crit
ical stage of the proceeding. Johnson v. Staic.,
::p., 268 So.2d 544 (1972) remanded 294 So.2¢

8. —— Confessions, walver

Fact that a juvenile's confession was given
before he had opportunity to 1alk with his
parenis or an attorney is factor militating
against its admissibility, but existence of this
fact docs not preclude finding of voluntariness
depending upon all other circumstances sur-
rounding confession. Doerr v. State, App., 348
So.2d 938 (1977) approved 383 So.2d 905.

State failed to bear its heavy burden of estab-
lishing that waiver of Miranda rights during
custodial interrogation of 14-year-old juvenile,
who was of below average intelligence, who
had reading ability equivalent 1o that of a child
entering first grade, who had difficulty undes
standing normal speech, and whose parents
were not notified, was intelligently madc.
Tennell v. State, App., 348 So.2d 937 (1977).

Record in delinquency proceeding suppouried
determination of voluntariness of juvenile's
confession, in that prior to confession juvenile
was fully advised of constitutional rights and
intelligently and voluntarily waived those
rights and there was no indication that juvenile
was under any pressure al the time and abscnt
showing that delay in transporting juveniic
from public safety department homicide office
to youth hall in any way viliated voluntariness.
B. M. v. Siate, App.. 341 So.2d 801 (1977).

Conlession obtained from 17-year-old juve
nile, following his arrest after the giving of
Miranda warnings while he was being detained
without being allowed to speak 10 his parcits
who were waiting in police station to knowl
edge of at least onc of the officers, should not
have been admitied in robbery prosecution.
Weatherspoon v. State, App., 328 So.2d 875
(1976).

Evidence supported dctermination that
15-year-old boy, who had been picked up at his
home by police and taken to police head-
quariers for questioning in connection with
arson case, who was in lenth grade, whose
mother related that he was fairly matue and
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rocedings are sutl pending. Chastin v.
oy 243 Ga. 262,233 S.E.2d 560 (1979).

st

RESEARCH REFERENCES

CJ.S. — 43 C.J.S., Infants, §§ 36, 57.
U.L.A. — Uniform Juvenile Court Act
(U.L.A)S 23,

Am. Jur. 2d. — 47 Am. Jur. 2d, Juvenile
(ourts and Delinquent and Dependent
Cildren. §§ 43-48.

15-11-30. Right to counsel.

(a) “Indigent person” defined. An indigent person is one who at the
time of requesting counsel is unable without undue financial hardship to
provide for full payment of legal counsel and all other necessary
expenses for representation. .

(b) Right to legal representation. Except as otherwise provided under
this chapter, a party is entitled to representation by legal counsel at ail
stages of any proceedings alleging delinquency, unruliness, or depriva-
tion and if, as an indigent person, he is unable to employ counsel, he is
entitled to have the court provide counsel for him. If a party appears
without counsel, the court shall ascertain whether he knows of his right
to counsel and to be provided with counsel by the court if he is an
mndigent person. The court may continue the proceeding to enable a
party to obtain counsel and shall provide counsel for an unrepresented
indigent person upon his request. Counsel must be provided for a child
not represented by his parent, guardian, or custodian. If the interests of
two or more parties conflict, separate counsel shall be provided for each
of them. (Ga. L. 1968, p. 1013, § 11; Code 1933, § 24A-2001, enacted
bvGa.L. 1971,p.709,§ 1.

Law reviews. — For article discussing
due process in juvenile court procedures
in California and Georgia. in light of In re
Cau.ll. 387 U.S.1.87S.Ct. 1428, 18 L. Ed.
2d 527 (1967), see 8 Ca. St. B.J. 9 (1971).
For artcle, “Termination of Parental
Rights: Recent Judicial and Legislative
Trends.” see 30 Emory L.J. 1065 (1981).

For comment on Freeman v. Wilcox,
119 Ga. App. 325, 167 S.E.2d 168 (1969)
and a juvenile's right to counsel at pre-

adjudicatory stages of juvenile proceed-
ings, see 22 Mercer L. Rev. 597 (1971). For
comment on Parham v. ].R., 442 U.S. 584,
99 S. Cu. 2498, 61 L. Ed. 24 101 (1979);
Secretary of Pub. Welfare v. Institutional-
ized Juveniles, 442 U.S. 640, 99 S. Co
2528, 61 L. Ed. 2d 142 (1979), regarding
juvenile commitment to state mental hospi-
tals upon application of parents or guard-
ians, see 29 Emory L.J. 517 (1980).
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COURTS 15-11-30 15-11-31
JUDICIAL DECISIONS substance of the charge and the nature of

’

Due process requires notice 10 parties
of right 10 counsel. — The duc Process
anse of US. Const.. Amend, 14, stequures
that 1espect ol pracecdings 10 deter-
mme delinguency which may sesult
cennRuent 16 an instiution in which the
wevemle’s fieedom is cuttailed, the child
andd his paremts must be notified of the
chikl's 1ight 10 be srepresenied by counsel
tetaned by them, or if they are unable 10
allord  counsel, that ounsel will be
appoinicd 0 represent the child. Freeman
v. Wikox, 119 Ga. App. 325, 167 S.E.2d
163 (1969), disapproved sub nom. Riley v.
Mate, 237 Ga. 124, 226 S.E.2d 922 (1976).
For comment, see 22 Mercer L. Rev. 597
921). :

| General Assembly intended that ia
juvesile court child is of right entitled 10
counsel at hearing which cuvers a determi-
nation by the court comerning the exis-
tence ol delinquency by reason of violation
ol probation conditions. K.ES. v. State,
134 Ga. App. 843, 216 S.E.2d 670 (1975).

Right applies 0 informal detention
hearing other stages of proceedings

slicging delinquency, etc. — An accused
juvenile is entitled (0 counsel at an “infor-
ial  detention  hearing™  required by
§ 15-11-21, or a1 any of the other stages of
any pioceedings  alleging  delinquency,
untuliness, and deprivation. A.C.G. v.
Siwe, 131 Ga. App. 156, 205 S E.2d 435
(1974).

Juvenile entitled (0 application of juris-
prudesiial principles mecessary o
esseace of fair trial. — A juvenile charged
with “delinquency” is entitled by right to
have the court apply those common-law
Jurisprudential principles which experi-
ence and reason have shown are necessary
to give the accused the essence of a fair
trial. T.L.T. v. State, 133 Ga. App. 8Y5,
212 5.E.24 650 (1975).

Ingredients of fair trial. — To give vne
accused in a juvenile proceeding a fair
tral, he trial must include such ingredi-
ciis as the presumption of innocence, the
1equnement that if the conviction is based
enurely upon circumstantial evidence then
the proved lacts shall exclude every other
1easonable hypothesis save that of guil,
andd the necessity of producing indepen-

dent conroboranve evidence 1o that of an

accomplue b o linding of gailt when

ba:d u|;un‘ the laner’s testuony. I .},
vooMate, 133 Ga. App. 895, 212 S F._2d G5

(1075, Pp. 895, 212 S E.2d 650

!Uo authority for reversing delinquenc
adjudication unless deprinslion o;'l coun’-.
osel at detention bearing resulted in harm.
— Albough an accused is entitled 1o
counscl a1 the stage known as detention
hcanng" under this chapter, there is no
aul_homy for reversing an adjudication of
dclmqucm')f alter a fair wrial with legal
representation because of lack of counsel
at the detention hearing. unless i appears
that deprivation of counsel at that stage
resulted in havm 1o the juvenile. T K. v.
Swate, 126 Ga. App. 269, 190 S E.2d 588
(14972).

This chapier recognizes that parent is
“party” to proceedings involving his
child. Sanchez v. Walker Coumy Dep't of
Fanuly & Childien Servs., 237 Ga. 4006,
2298 E.2d 66 (1976).

Physical prescace of pareat cannat be
equated with meaningful representation.
K.ES. v. State, 134 Ga. App. 843, 216
S.E.2d 670 (1975).

This section does uot imply that foster
parents may have certain rights. Drum-
mond v. Fulion County Dep't of Family &
Children Servs., 237 Ga. 444, 228 S.E.2d
839 (1976), cert. denied, 432 U S. 905, 97
S. C1. 2949, 53 L. Ed. 2d 1077 (1977).

Determination of voluntary and know-
ing waiver of right depends on totality of
circumstances. — The question of a vol-
untary and knowing waiver of a juvenile’s
right (o counsel depends on the totality of
the circumstances and the state has a heavy
burden in showing that the juvenile did
understand and waive his right 10 counsel.
Crawlord v. State, 240 Ga. 321, 240 S.E.2d
824 (1977).

Factors considered in determining
whether waiver made knowingly and vol-
untarily. — Several of the factors 0 be
considered among the totality of the cir-
cumstances in determining whether the

Juvenile’s waiver of counsel is made know-

ingly and voluntarily are: (1) age ol the
accused; (2) education of the accused; (3)
knowledge of the accused as 10 both the

428

his rights 1o consult with an auorney and
remain silent; (4) whether the accused was
held incommunicado or alfowed 1o consult
with relatives, lriends, or an atnorney; (5)
whether the accused  was imcrmgfncd
before or alier formal charges were liled;
(6) methods used in interrogations; (N
length of interrogations; (8) whether vel
non the accused retused to voluntarily give
statements on prior occasions, and (Y)
whether the accused repudiated (au c);lmi
judicial statement at a later date. Crawlore
jvlfd;)'mlc, 240 Ga. 321, 240 S.E.2d 824
1977).
( llig)bl to counsel may be waiyed unless
child is not represented .:y(, lzu pan;nl(:,
guardi or custodian. A.C.G. v. State,
831 Go. App. 156, 205 5.E 20 435 (1974).
Juvenile court proceeding null wherse
no waiver of right, etc. — Where, in a
juvenile court proceeding, there was nel-
ther waiver of right ol a _mulhcr, nor
proper service upon the parties and whcng
the hearing is not |ukcnvumlcr oath, o
waived by any of the parties, the proceed-
ing is an absolute nulluy. M('“lll’l“ullgll v.
Dep't of Human Resources, 150 Ga. App.
130, 257 S.E.2d 35 (1979). ) .
Mother who waives child’s rights must

RESEARCH

p ile
. Jur. 2d. — 47 Am. Jur. 2d, Juven
(I()Aul:sj:nd Delinguent and Dependent

shi 38. .
ual:li.rsc.n—.—sdii C.}.S., lnfants, § 52.

UL.A. — Uniform Juvenile Court Act

(ULA)S 26.' )
ALR. — Right to an appucuc
| in juvenile court proc
;0&'{;:‘ 69!1. 25 ALR4th 1072.

15-11-31. Additional basic rights

(a) A party is entl
otherwise be heard in h
witnesses.

is own

(b) A child charged wi

or otherwise incriminate himselt.

JUVENILE PROCEEDINGS

ntitled o the opporiu

th a delinqueut

15-11-31

be unbiased mother, fice of mierests con-
ficting with the uceds ol her daughte
whotn she undeitakes 1o epreseat; an ally,
not an adversary. K ES. v, State, 134 Ga.
App. B43. 216 S F 24 670 (1975).

Indigent parent entitled to paupered
transcript for use in appeal. — An nndi-
gent parent, whose parental nghts have
been tevmmated by an avdec of the uve-
nile court on a petition filed by an agendy
of the state, is entitled W0 4 paupered
tamscnpt of the proceeding in the |'lI.VCIII|c
cowmt tor use i appealing the decision ol
that court. Nix v. Depastment ol Vuaman
Resources, 236 Ga. 7M., 225 S E.2d 306,
answer conformed 1o, 138 Ga. App. 831,
227 S.E.2d 521 (1976).

Cited in M.E.B. v. State, 230 G .I.’)-I,
195 S.E2d 891 (1973): D.M.N. v. Stae,

129 Ga. App. 165, 199 SE2d 114 (I‘J7I‘.H;
Long v. Powcell, 388 F. Supp. ‘I.L"Z‘(N.l). (-.:.
1975); J.L. v. Pashiam, 412 F. Supp. IFZ
(M. Ga. 1976), CHE v Suate, 148 Ga
App. 609, 252 SE.2d 22 (1979, Wllll.u:n
v. Depavtment ol Human Resowmces, 1H0
Ga. App. 610, 258 541-'.,2(: ;erm (I‘J7|i0);
Chancey v Depamunent o unian ‘c»
m::;‘lu-s.ylfv(i Ga. App. 338, 274 5.E.2d 728
(1980); RS, v. Suae, 156 Ga. App. o0,
274 S.E.24 810 (1980).

REFERENCES

Right of juvenile count delendant © bt?
represented during count proceedings by
parent, 11 AI,R41!|_7I£I. o .

Validity and eficacy of mino's \nm‘::
of right 0 counsel — modern cases, 20

ALR4th 1072

wnent (\)I'
dings, 60

of child and parties.

ity to introduce evidence and
and to cross-exanune advcrse
‘

behalt

at nct'd not be a WILLIECSS agaiiint
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An extrajudicial statcment obtained m
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A 1
JUVENILE JUSTICE INTERAGENCY BOARD 571D-1

attorney of the minor shall be notified when the minor’s name and address have

been released.
xR

[am L 1987, ¢ 47, §1]

Revision Note

Only the subsection amended is compiled in this Supplement.

(§571-87] Appointment of counsel and guardian ad litem; compensa-
tion. (a) When it appears to a judge that a person requesting the appointment of
counsel satisfies the requirements of chapter 802 for determination of indigency,
or the court in its discretion appoints counsel under chapter 587, or that a person
requires appointment of a guardian ad litem. the judge shall appoint counsel or a

. guardian ad litemn to represent the person at all stages of the proceedings, including
~appeal, if any. Appointed counsel and the guardian ad litem shall receive reasonable

compensation for necessary expenses, including travel, the amount of which shall
be determined by the court, and fees pursuant to subsection (b). All of these expenses
shall be certified by the court and paid upon vouchers approved by the judiciary
and warrants drawn by the comptroller.

(b) The court shall determine the amount of reasonable compensation to
appointed counsel and guardians ad litem, based on the rate of $40 an hour for out-
of-court services, and $60 an hour for in-court services with a maximum fee in
accordance with the following schedule:

(1) Cases arising under chapter 587:

(A) Predisposition $1.500;
(B) Postdisposition review hearing $ 500;

(2) Cases arising under chapters 560, 571, 580, and 584 $1,500.

Payments in excess of any maximum provided for under paragraphs (1) and
(2) may be made whenever the court in which the representation was rendered
certifies that the amount of the excess payment is necessary to provide fair com-
pensation and the payment is approved by the administrative judge of such court.
(L 1987, c 376, §1)

Note

This section shall apply to any action or proceeding which is commenced on or after July 7, 1987,
and. to the extent permitted by law. (0 any action or proceeding which is pending on July 7, 1987. L
1987, ¢ 376, §2.

) [CHAPTER 371D}
JUVENILE JUSTICE INTERAGENCY BOARD

SECTION
S7T1D-1 JUVENILE JUSTICE INTERAGENCY SOARD

§571D-1 Juvenile justice interagency board. There is established within
the department of the attorney general for administrative purposes the juvenile justice
interagency board, consisting of nine members which shall include a police chief
of one of the counties, the prosecuting attorney of a county, a representative from
a private social service agency, and two additional members, all appointed by the
govemnor as provided in section 26-34, and the superintendent of education, the
public defender. the director of corrections, and the senior judge of the first circuit
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COURT RULL.
£ 754 755 IDAHO JUVENILE RULES Rule 4

o :e;r: lc;::)il;:u:errt:‘he needs and best interests of the child as well as a need
e communily and to achieve the foreywoi i
. of y ' £0INg purpose:
the least restrictive selling necessary, with a preference at allgti‘:nesofursu:';

fumily home and the inte i
Kration of purental responsibili id
the treatment and counseling program. ponsibility for the child into

() To provide a procedure utilizin

o . K due process through which the }
nl‘..mnu to lh_e protection and rehabilitation of children is ex:cuw: a?\‘:i/
enforced and in which the parties are assured of a fair hearing and their

constitutional and other legal righta r .
March 20, 1985, eflective July l‘. ws;jolmwd and enforced. {Amended

Compiler's notes. The idaho Juvenile
l(‘uln were adopted by order of the Supreme
Court, May 20, 1977, effective duly 3, 1977
The order adopling the rules reed:

“NOW. THEREFORE, IT IS HEREBY OR.
DERED, thet the Rules of the District Court
and the Magistirates Division Theroof for the
State of ldaho Relating 1o Juvenile Rules be,
and the same are hereby, rescinded effactive
duly 1. 19717

“IT IS FURTHER ORDERED, that the new
propueed idahe Juvenile Rules, a copy of

which is sltached hereto and incorporated
herein by thia reference be, and the up:w :e
l.lorle:;‘; approved by the Court effective July
“IT 18 FURTHER ORDERED, that these
new Idaho Juvenile Rules shall be effective
on“u‘ afler the 1ot day of July, 1977.

IT IS FURTHER ORDERED, that the
Qlerl of the Court cause this to be published
in two consecutive issues of The Advocate ™

The bracketed word “procedure” in the first
paragraph was inserted by the compiler.

Rule 2. Definitions. [Rescinded effective July 1, 1885.)

Compiler's notes. This rule tadopted May
20, 1977, effecuve July 1, 1977) was re-

acinded by order of the Supreme Court on
March 20, 1985, effective July 1, 1985.

llulg 3. Right to counsel. — (a) The child, his parents, guardian or
custodian must be advised of their right to have court appointed counsel at
the earliest possible time, and before a C.P.A. or Y.RA. hearing, and this
notification must be contained upon the notice or summons of an adjudica-
tory hearing or trial upon a C.P.A. or Y.R.A. petition, unless the parties
have already been advised of their right to counsel and counsel has been
appointed or retained for the child. The child, his parents, guardian or
custudian shall be adviscd of their right to counse! at the very first time
they appear before the court, but in the event such notice is given upon the -
notice or summons of an adjudicatory hearing, such notice shall state that
if they are financially unable to employ counsel, or if counsel has not been
appointed for the child, in the event they wish to have counsel appointed at
county expense they should appear before the court on or before a time
certain, before the date of the adjudicatory hearing, at which time the court
shall appoint counsel for the child and inquire as to whether the other
persons are needy persons requiring the appointment of counsel. At the
time of such hearing, the court should inquire as to whether there is a
conflict between the interest of the child and the interest of the parents,
guardian or custodian, and if the court so finds such conflict of interest, it
shall appoint independent counsel for the child and the parents, guardian
or custudian. In the event the court finds the parents, guardian or custodian
are needy persons entitled to have counsel appointed at county expense, the

N

court shall immediately appoint such counsel, which may be the same
counsel as the counsel for the child in the event there is no conflict, and
counsel shall be notified immediately so as to be prepared in advance for
the C.P.A. or Y.R.A. hearing;

(b) In a C.P.A. proceeding, pursuant to Scction 16-1618, ldaho Code, the
court shall appoint separate counsel for the child to serve at each stage
the proceedings under the C.P.A. and to act as guardian ad litem when it
appears to the court that the interests of the child are not being fully
represented by another party to the action and that party has retained or
had counsel appointed;

(c) In a Y.R.A. proceeding, pursuant to Section 16-1809A, ldaho Code,
the court shall appoint separate counsel for the child, whether or not be or
his parents or guardian are able to afford counsel, unless there is an intelli-
gent waiver of the right of counsel by the child and the court further deter-
mines that the best interest of the child does not require the appointment of

counsel.

Rule to rule ref. This rule is referred to in
Rule 9. :

Denial of Right to Counsel.

Where the attorney has been deprived of a
realistic opportunity Lo assist his client, the
issue is not one of ineffective counsel, it is one
of counsel denied. The right Lo counsel is so
basic to our notions of fair trial and due pro-
cess that denia! of the right is never treated
as harmiess error; such denial requires set-
ting aside an adjudication under the Youth
Rehabilitation Act, §% 16-1801 — 16-1845,
and & remand for further proceedings in
which counsel is timely provided. Kinley v.
State, 108 Idaho 862, 702 P.2d 900 (Ct. App.

985).

' Where the county public defender ap-

pointed to represent the accused had oaly 15
minutes to speak with the accused and go
over the case, and accordingly moved for a
continuance in order to prepare a defense, Lo
which the prosecutor did nut object, the mug-
istrate’s demial of the continuance amounted
to a denial of Lhe right Lo counsel in violation
of this rule and § 16-1809A, and constituted
an abuse of discretion. Kinley v. State, 108
Idaho 862, 702 P.2d 900 (CL. App. 1985).

Collateral References. Duty to advise ac-
cused as to night to assistunce of counsel. 3
AlL.R.2d 1003

Evidence, applicabality of rules ol. 43
AL 24 1128

Right to and appomtment of counsel. 60
ALR2d 691

Rule 4. Payment of cost of court appointed counsel. — (a) Counsel

appointed for a child i

it is shown conclusively that the .
e etont. uant 1o Section 16-1618(b), ldaho Code;

4 in a Y.RA. proceeding shall initially

sufficient to pay such cosls, purs
(b) Counsel appointed for a chil

receive reasonable compensation from the county
ursed for the cost thereof by the pare
Idaho Code. Such payment may be en-
d contempt proceedings for failure Lo pay such‘cosls, or
prosecuting attorney for suil against such

the right to be reimb
provided in Section 16-1809A(2),

forced by order an
the claim may be referred to the

rsons liable for the cost of such legal se
satisfied that such persons are needy persons who are

for such legal services, .
A ooy o orde ¥ h legal services shall be paid for at county

and enter an order that suc
expense.

n a C.P.A. proceeding shall be paid for by the county

child has an independent estate

and the county shall bave
nts or guardian as

rvices. In the event the court s
financially unable to
the court shall make such a finding
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«Chapter 40, T 2201 et seq.
sparagraph 802-29, 803-30, 804-27 or 805-31 of this chapter.
§Paragraph 802-22, 803-23, 804-20 or 805~22 of this chapter.

For text of paragraph effective until July 1, 1989, see T 801-$, ante.

Historical Note

P.A. 85-1443 defined “chronic truant” to have

P.A. 85-1209, the First 1988 Revisory Act, the definition ascribed to it in ch. 122, 1 26-2a
rovides in Art. 11, for the nonsubstantive revision and deieted definitions of “detention™ ana “juve-
renumbering or repeal of certain sections of  nile detention home”. For definitions of “deten-
scts of the 85th General Assembly through P.A.  4ion”, “juvenile detention home", “public or com-

wls , Juv AT WL

$5-1014, and COTTECtS errors, revises Cross-refer- i ‘cervice™ and “site”, effective July 1, 1989,
ences and deletes obsolete text in such sections. { 8053 of this chapter.

For provisions of Art. I, § 1-1, relating to intent
and supersedure and Art. 1V, § 4=1, relating to0
afecuve dates and acceleration of Acts with later  Library References

- dlective dates or extension or revival of repealed
Acts, see Historical Notes foilowing ch. 5, { 804,

Words and Phrases (Perm. Ed.)

801-4. Limitations of scope of Act

§ 1-4. Limitations of scope of Act. Nothing in this Act shall be construed to give:
(a) any guardian appointed hereunder the guardianship of the estate of the minor or

o momm Al canlen mondde, f-_ asmer misumana abham than thasae avnuasale atatad in

to change the age of minority

Ur auy PUIpust UUICT WiBU WIVDE TAPITIDIY owieu i

this Act; or (b) any court jurisdiction, except as provided in Sections 2-7, 3-8, 3-9, 46

.=d B7 1 gver anv minor solaly on the basis of the minor's li) mishehavior which does

alu J= i,

L3843WE WWiw J88ESSwE W \8] sesmewwscws v

not violate any federal or state law or municipal ordinance, (ii) refusal to obey the
orders or directions of a parent, guardian or custodian, (iii) absence from home

wwa

without the consent of his or her parent, guardian or custodian, or (iv) truancy, until
efforts and procedures to address and resolve such actions by a law e:;forcement
officer during a period of limited custody, by crisis intervention services under
Section 3-5,2 and by alternative voluntary residential placement or other disposition
as provided by Section 3-68 have been exhausted without correcting such actions.
P.A. 85601, Art. I, § 14, eff. Jan. 1, 1988,

1 Paragraphs 802-7, 803-6, 803-9, 804—6 and 805-7 of this chapter.
2 Paragraph 803-5 of this chapter.
3 Paragraph 803-6 of this chapter.

801-5. Rights of parties to proceedings

§ 1.5
§ 0.

Rights of parties to proceedings. (1) Except as provided in this Section

. Sewap W w e gy s \ =7 L1012

and paragraph (2) of Sections 2-22, 3-23, 4-20 or 5-22,! the minor who is the subject of
the proceeding and his parents, guardian, legal custodian or responsible relative who
are parties respondent have the right to be present, to be heard, to present evidence
material to the proceedings, to cross-examine witnesses, to examine pertinent court
files and records and also, aithough proceedings under this Act are not intended to
be adversary in character, the right to be represented by counsel. At the request of
any party financially unable to employ counsel, the court shall sppoint the Publie
Defender or such other counsel as the case may require.

No hearing on any petition filed under this Act may be commenced unless the
minor who is the subject of the proceeding is represented by counsel.

(2) Though not appointed guardian or legal custodian or otherwise made & party to
the proceeding, any current or previously appointed foster parent or representative

of an

agency or association interested in the minor has the right to be heard by the

court, but does not thereby become a party to the proceeding.

In addition to the foregoing right to be heard by the court, any current foster
Parent of 3 minor and the agency designated by the court or the t of
Children and Family Services as custodian of the minor who has been ted an
tbused or neglected minor under Section 2-3% or a dependent minor under Section
243 of this Act has the right to and shall be given adequate notice at all stages of
any hearing or proceeding under this Act wherein the custody or status of the minoe
may be changed. Such notice shall cortain a statement regarding tln nature and
denomination of the hearing or proceeding to be held, the change in custody or
status of the minor sought to be obtained at such hearing or proceeding, the

—
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37 1801-5 COURTY

date, time and place of such hearing or proceeding. The clerk shall mail the notice

by certified mail marked for delivery to addressee only. The regular return receipt
for certified mail is sufficient proof of service.

(3) Parties respondent are entitled to notice in compliance with Sections 2-15 ang
2-16, 3-17 and 3-18, 4-14 and 4-15 or 515 and 5-16,4 as appropriate. At the first
appearance before the court by the minor, his parents, guardian, custodian or
responsible relative, the court shall explain the nature of the proceedings and inform
the parties of their rights under the first 2 paragraphs of this Section. Upon ap
adjudication of wardship of the court under Sections 2-22, 3-23, 4-20 or 5-22, the count

shall inform the parties of their right to appeal therefrom as well as from any other
final judgment of the court.

(4) No sanction may be applied against the minor who is the subject of the
proceedings by reason of his refusal or failure to testify in the course of any hearing
held prior to final adjudication under Section 2-22, 3-23, 4-20 or 5-22.

(5) In the discretion of the court, the minor may be excluded from any part or
parts of a dispositional hearing and, with the consent of the parent or parents,
guardian, counsel or a guardian ad litem, from any part or parts of an adjudicatory
hearing.

(6) The general public except for the news media and the victim shall be excluded
from any hearing and, except for the persons specified in this Section, only persons,
including representatives of agencies and associations, who in the opinion of the
court have a direct interest in the case or in the work of the court shall be admitted
to the hearing. However, the court may, for the minor's protection and for good
cause shown, prohibit any person or agency present in court from further disclosing
the minor’s identity.

P.A. 85-601, Art. I, § 1-5, eff. Jan. 1, 1988.

1 Paragraph 802-22, 803-23, 804-20 or 805-22 of this chapter.
2 Paragraph 802-3 of this chapter.
3 Paragraph 8024 of this chapter.

4 Paragraphs 802-15 and 802-16, 803-17 and 803-18, 804-14 and 804-15 or 805-15 and 808-16
of this chapter. '

801-8. State’s attorney

§ 1-6. State’s Attorney. The State’s Attorneys of the several counties shall
represent the peopie of the State of Illinois in proceedings under this Act in their
respective counties. :

P.A. 85-601, Art. I, § 1-8, eff. Jan. 1, 1988.

801-7. Confidentiality of law enforcement records

) Tezxt of paragraph effective until July 1, 1989,

§ 1-7. Confidentiality of law enforcement records. (A) Inspection and copying
of law enforcement records maintained by law enforcement agencies which relate to
a minor who has been arrested or taken into custody before his 17th birthday shall
be restricted to the following:

(1) Any local, State or federal law enforcement officers of any jurisdiction or
agency when necessary for the discharge of their official duties during the investigs-
tion or prosecution of a crime.

(2) Prosecutors, probation officers, social workers, or other individuals assigned
by the court to conduct s pre-adjudication or predisposition investigation, and
individuals responsible for supervising or providing temporary or mnmt care
and custody for minors pursuant to the order of the juvenile court, when essential to
performing their responsibilities.

(3) Prosecutors and probo_tion officers:

(a) in the course of a trial when institution of criminal proceedings has been
permitted under Section 5-4 ! or required under Section 5-4; or

190
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JUVENILE LAW

cial statutory proceedings the provi-
sions of which must be followed.
Shupe v. Bell, 1957, 141 N.E.2d 351, 127
Ind.App. 292.

The ordinary rules of criminal proce-
dure are applicable to a 14 year old
boy unless the legislature has declared
otherwise. State ex rel. Imel v. Munic-
ipal Court of Marion County, 1947, 72
N.E.2d 357, 225 Ind. 23.

31-6-7-2

When a child is charged with delin-
quency, some specific act or conduct
must be charged as constituting the de-
linquency, the truth of which charge
must be determined in an adversary
proceeding, and the chiid is entitled to
a trial under the rules prescribed for
the trial of prosecutions for the come-
mission of misdemeanors. State ex rel.
Jones v. Geckler, 1938, 16 N.E.2d 875,
214 Ind. 574.

TNDANA

31—6—7—2 Right to counsel; parent and child

2 Sec. 2. (a) If a child alleged to be a delinquent child does not
| ISR have an attorney who may represent him without a conflict of inter-
W s est, and if he has not lawfully waived his right to counsel under sec-

- tion 3 of this chapter®, the juvenile court shall appoint counsel for
him at the detention hearing, or at the initial hearing, whichever oc-
; curs first, or at any earlier time. The court may appoint counsel to
represent any child in any other proceeding.

(b) If a parent in proceedings to terminate the parent-child rela-
tionship does not have an attorney who may represent him without a
conflict of interest, and if he has not lawfully waived his right to
counsel under section 3 of this chapter!, the juvenile court shall ap-
point counsel for him at the initial hearing or at any earlier time.
The court may appoint counsel to represent any parent in any other
proceeding.

(c) Payment for counsel shall be made under IC 31-6-4-18. As
added by Acts 1978, P.L.136, SEC.1. Amended by Acts 1979, P.L.
276, SEC.36.

1. Section 31-6-7-3.

Commentary
By J. Richard Kiefer

The United States Supreme Court held in Kent v. United States
, (1966), 86 S.Ct. 1045, 383 U.S. 541, 16 L.Ed.2d 84, that as a con-
- dition of a valid waiver of jurisdiction to criminal court, a child
_l,t '3 is entitled to the effective assistance of counsel. A year later, the

[

high court ruled that a child is entitled to counsel at the ad-
of judicatory hearing in delinquency proceedings that “may result
in commitment to an institution in which the juvenile’s freedom
iscurtailed . . .". In re Gault (1967), 87 S.Ct. 1428, 1451, 387
I N U.S. 1, 41, 18 L.Ed.2d 527. Relying on these decisions, the Supreme
- g Court of Indiana has extended the right to counsel to waiver
} 3 hearings, Summers v. State (1967), 248 Ind. 551, 230 N.E.2d 320,

2
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31-6-7-2 FAMILY LAW

and fact-finding hearings. Bridges v. State (1973), 260 Ind. 651,
299 N.E.2d 616. Citing Gault, the Indiana Supreme Court stated in
Bridges, supra, that a juvenile . is entitled to the assistance
of counsel at every stage of the juvenile proceeding”. Id., at 617.
The Court added that * . a juvenile who is alleged to be
delinquent is entitled 10 the assistance of counsel al any interroga-
tion that may take place, and at the hearing before the juvenile
judge al which disposition of this status is made”. Id. More re-
cently, the Court of Appeala, First District, has heid that a child
has a right o counsel at a probation revocation hearing. In re
Jennings (App.1978), 376 N.E.2d 268.

This section codifies the case law which recognizes the con-
stitutional right to counsel of children in delinquency cases. Sub-
section (a) extends the right to counsel lo all children alleged to
be delinquent, regardiess of whether they face a deprivation of
liberty, the touchsione of Geuit. Under the new juvenile code, coun-
sel must be appointed al either the detention or initial hearing,
whichever occurs first. Unless a child has been taken into cus-
tody pursuant to an order of the court, the detention hearing
will usually precede the initial hearing. The court may appoint
counsel at an earlier time.

The new Juvenile Code does not require proof that the child
is indigent before the court has a duly to appoint counsel. In-
stead, the test is whether the child has an attorney who can repre-
sent him without a conflict of interest or whether he lawful!y
waived his right to counsel pursuant to IC 31-6-7-3. If counsel is
appointed for a child whose parent or guardian of his eaute‘u
able to pay for such services, the court may require paymen.t by him
of the legal fees pursuant to IC 31-6-4-18 if the child is subse-
quently adjudicated to be a delinquent child.

This section does not require appointment of counsel for any
child alleged to be a child in need of services, although the‘court
may do so under subsection (a). Nor must the court u'ppomt an
sttorney for parents in proceedings involving children in neeq of
services, but the court has discretion to do so. Howeve_r. appoint-
ment of counsel is mandatory under subsection (b) in proc.eed-
ings to terminate parental rights, uniess counsel has been o.bulned
or waived. As with alleged delinquents, there is no requirement
that the parent be indigent; however, payment of the expenses of
his legal fees may be assessed to him pursuant to I1C 31-6-4-18.

The Supreme Court has held that the child’s r?xht to counsel
includes “. access by his counsel to the social record_a and
probation and similar reports which presumably are considered
by the court . . .”. Kent'v. United States, supra, 86 S.Ct. at
1063, 383 U.S. at 657, 16 L.Ed.2d 84. See, State ex rel. Hurd v.
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Davis (1948), 226 Ind. 526, 82 N.E .24 82; Cle
162 Ind.App. 50, 317 N.E.2d 859,

sured counsel under seve

31-6-7-2

mons v. State (1974),
Access Lo Lhese records is as-

ral sections of the new Juvenile Code.  Scee

IC 31-6-4-15(f); IC 31-6-4-19¢e); 1C 1 6-8-1(b)(2); 1C 31-

6-8-1.2(b)(3).

Historical Note

Acts 1978, P.L. 136, Sec. 1, eff. Oct. 1,
1979, added this section.

For applicability of prior law and for
provisions concerning modification of
judgments, see Historical Note under
section 31-6-1-1.

Acts 1978, P.L. 276, Sec. 36, eff. Oct.
1. 1979, substituted, in Subsecs. (a) and

(b), “may represent him without a con-
flict of interest, and if he has not law-
fully” for “represents his exclusive in-
terests in the case, and if he has not
properly”;, and deleted the words “or
shelter care” following *“detention” in
the first sentence of Subsec. (a).

Cross References
Rights of.children in juvenile court, see section 31-6-3-1.
Termination of parental rights, advisement of parents’ right to counsel, see section

31-6-5-3.

Law Review Commentaries

ln_defense of youth: Public defend-
ers in juvenile court. Anthony Platt,

Right to counsel and the role of

counsel in juvenile court proceedings,

Howard Schechter, Phyllis Tiffany. 43 Daniel L. Skoler. 43 IndLJ. 558

Ind.L.J. 619 (1968).

(1968).

Library References

Infants €-16.9.
C.J.S. Infants §§ 51, 52, 62, 64 to 67.

LL.E. Minors §§ 11 el seq., 74, 87.

United States Supreme Court

Counsel, constitutional requirements,

see In re Gault, 1967, 87 S.Ct. 1428, 387

US. 1, 18 L.Ed.2d 527.

Notes of Decisions

In general 1
Decisions in other states

Indigent parents 31

to represent juvenile. In te Jennings,
App.1978, 375 N.E.2d 258.

Juvenile was deprived of his right of

Fallure of nolice (o parents 2

L. In general

Due process and fair treatment to a
juvenile includes notification to juvenile
and his parents that juvenile has right
to be represented by counsel retained
by them or, if they are unable to afford
counsel, by counsel appointed by court

due process where juvenile court failed
in probation revocation hearing (o in-
form juvenile of his right to have an at-
torney appointed to represent him in
event he was unable to afford one. Id.

Juvenile who is alleged to be delin-
quent is entitled to assistance of coun-
sel at any interrogation that may taken
place and at hearing before juvenile
judge at which disposition of status is

na Code I1-4-11031-6—-11 299
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made. Bridges v. State, 1973, 200 N.E.
24 616, 260 Ind. €5).

infant who was 15 years of age at
time of allegedly committing aggravat-
od assault was entitled to full hearing
with counsel, confrontation of witness-

i
I
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E
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pareats
adviesd of his right to have assistance
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FAMILY LAW

of counsel before and during question-
ing, and juvenile was not given time to
consuit with his mother, confession
elicited during interrogation was inad-
missible in delinquency proceeding,
even though juvenile executed waiver
of rights. Bridges v. State, 1973, 200 N.
E.2d 616, 200 Ind. 651.

Decisions in Other States

31. Iadigeat pareats

An indigent perent, faced with loss of
a child’s society, as well as the possibil-

31-6-7-3 Waiver of rights; parent and clnld .
Sec. 8. (a) Any rights guaranteed to the child .under the Consti-
tutiol; of the United States, the Constitution of Indiana, or any other

law may be waived only:

(1) by counsel retained or appointed to repfesent the .chilfl, if
the child knowingly and voluntarily joins with the waiver; or

(2) by the child’s custodial parent, guardian, custodian, or

guardian ad litem if:

(A) that person knowingly and voluntarily waives the right;
(B) that person has no interest adverse to the child;
(C) meaningful consultation has occurred between that person

and the child; and

(D) the child knowingly and voluntarily joins with the waiver.

(b) The child may waive his right to meaningful consultation un-

der subdivision (a) (2) (C) if ho.
eor is made in the presence of his

an, guardian ad litem, or attorney,

ingly and voluntarily.

de knowing
(c) When a sutelnent‘ ma I
admitted as evidence against a child beca
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is informed of that right,‘ if his wai\f-
custodial parent, guardian, custodi-

and if the waiver is made know-

ly and voluntarily cannot be
use of failure to meet the re-
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JUVENILE LAW 31-6-7-3
quiren!ents o{ subsectif)n (a), it may be admitted to impeach the child
as a witness, if he testifies in his own defense, in the same manner as

evidgnce of any other prior inconsistent statement can be admitted
for impeachment.

. (d) In c_ietermining whether any waiver of rights during custodial
mterrogapon was made knowingly and voluntarily, the juvenile court
shall consider all the circumstances of the waiver, including:

(1) the child’s physical, mental, and emotional maturity ;

(2) whether the child or his parent, guardian, custodian, or at-
torney understood the consequences of his statements;

(3) vo{hether the child and his parent, guardian, or custodian had
been informed of the delinquent act with which the child was
charged or of which he was suspected;

(4) the length of time he was held in custody before consulting
with his parent, guardian, or custodian ;

(6) whether there was any coercion, force, or inducement; and

(6) whether the child and his parent, guardian, or custodian had
been advised of the child's right to remain silent and to the ap-
pointment of counsel.

(e) A parent who is entitled to representation by counsel may
waive that right if he does so knowingly and voluntarily.

(f) Any person other than the child may waive service of sum-
mons if he does so in writing.

(g) The right of a parent, guardian, or custodian to be present at
any hearing concerning his child is waived by that person’s failure to
appear after lawful notice. As added by Acts 1978, P.L.136, SEC.1.
Amended by Acts 1979, P.L.276, SEC.37.

Commentary
By J. Richard Kiefer

This section of the new Juvenile Code prescribes the proce-
dural requirements which must be met for a child to waive any
rights guaranteed to the child under the Constitution of the
United States, the Constitution of Indiana, or any other law, in-
cluding, of course, rights conferred on the child by the new Ju-

- venile Code. Although the section is an outgrowth of the Indiana
case law that has developed over the last decade concerning juvenile
confessions, it is not limited to those situations. An examination
of that case law and earlier decisions by the U.S. Supreme Court,
will place this section in its proper context.

301




S s e e e G S

~"

=

‘ ! . ‘i l‘ Ly B X 3 3 i

31-6-7-3 FAMILY LAW JUVENILE LAW

31-6-73

The Uniled States Supreme Court in Haley v. Ohio (1948
S.Ct. 302, 832 US 896, 92 L.Ed.2d 224, over thirty ;uu )..::
n!.ated ‘t‘lut the waiver by juveniles of fundamental constitutional
rights “cannot be judged by the exacting standards of maturity”.
€8 S.Ct. 304, 338 US. at 699. The Supreme Court has more
::cq:l::ley.:cl::niu: that “laduniuion and confeasions of juveniles

caution™. [n re Gault (1 ' .
387 U.S. 1, 45, 18 L.Ed.2d 627. (1967). 87 8.C1. 1428, 1488,

However the Supreme Court has not set forth separate stand-
nr_do for waiver of rights by juvemiles. Courts were thus left
with the requirement that the decision to waive rights be made
voluntarily, knowingly and intelligently, Miranda v. Arizona (1966)
86 S.Ct. 1602, 384 U.S. 436, 16 L.Ed.2d 654, 10 A.L.R.3d 974, re.
hearing denied 87 S.CL. 11, 385 U.S. 890, 17 L.Ed.2d 121, and the
admonishment that in determining whether the waiver of rights
was a knowing and intelligent one, ssveral factors were to be con-
ndel_'ed: the accused’s educational level, the seriousness and com-
p!ulty of the charge lodged against him, his mental condition and
::Ec;b’\lulm v. Gillies (1948), 68 S.Ct. 316, 332 U.S. 708, 92

' lq 1972, the Indiana Supreme Court filled the void by ar-
ticulating procedures to be followed for the waiver of certain rights
by juveniles. A confession by a juvenile, the court said:

.. cannot be used againat him at a subsequent trial
or hesring unless both he and his parents or guardian were
informed of his rights to an attorney, and to remain si-
lent. Furthermore the child must be given an opportunity
to consult with his parents, guardian or an attorney rep-
resenting the juvenile as to whether or not he wishes to
waive thoss rights. After such consultation the child may
waive his rights if hs 30 chooses provided of course that
there are no elements of coercion, force or inducement
present. Lewis v. State (1972), 269 Ind. 431, 268 N.E.2d
‘“. l‘z-

This test has been consistently applied to determine the admissibil-
ity of juvenile confessions in Indiana. Fortson v. State (1979),
386 N.E.2d 429; Bhlitt v. State (1978), 381 N.E.2d 468; Stone v.
State (1978), 377 N.E.2d 1372; Burnett v. State (1978), 877
N.E.2d 1340; Buchanan v. State (1978), 376 N.E.2d 1131; Yates
v. State (1978), 872 N.E.2d 461; Tippett v. State (1977), 266 Ind.
617, 364 N.E.2d 763; Garrett v. State, (1976), 3561 N.E.2d 30; Hall
v. State (1976), 264 Ind. 448, 346 N.E.2d 684; Lockridge v. State
(19765), 263 Ind. 678, 338 N.E.2d 274; Bridges v. State (1973), 260
Ind. 661, 299 N.E.2d 616. Although the Supreme Court of Indiana
stated in Bluitt v. State, supra, that its decision was based on Lewis
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v. State, supra, a careful examination of the facts in Bluitt has led
many attorneys in the state to view that decision as an erosion
of the “meaningful consultation” requirement of Lewis.

The United States Supreme Court has not required meaning-
ful consultation between a child and his parent, guardian or cus-
todian a8 a constitutional prerequisite to the child’s waiver of his
Fifth Amendment right to remain silent. In 'fact, the Court has
not even decided whether Miranda, supra, applies in full force to
delinquency adjudications. In a footnote to a recent decision,
Justice Blackmun, speaking for a five-member majority, noted:

Indeed, thia Court has not yet held that Miranda applies
with full force to exclyde evidence obtained in violation of
ita prescriptions from consideration in juvenile proceed-
ings, which for certain purposes have been distinguished
from formal criminal prosecutions. See McKeiver v.
Pennsylvania, 403 U.S. 528; 540-5641, 91 S.Ct. 1976, 1983~
1984, 29 N.E.2d 647 (1971) (plurality opinion). We do
not decide that issue today. In view of our disposition of
this case, we assume without deciding that the Miranda
principles were fully applicable to the present proceedings.
Fare v. Michael C. (1979), 99 S.Ct. 2560, 2667, n. 4.

In Fare the Court reversed a decision by the California Supreme
Court in which a child’s request to speak with his probation officer
was held to be a per se invocation by the child of his Fifth Amend-
ment right to remain silent. The Supreme Court disagreed, stating
that while such a request by the child is a factor to consider in
determining the voluntariness of the child’s stalement, a per se
rule was not mandated by Miranda. The Court expressly held that
the “totality of the circumstances” test applied to determine the
admissibility of confessions in adult criminal cases is “adequate
to determine whether there has been a waiver even where inter-
rogation of juveniles is involved”. /d., 99 S.Ct. 2572.

This section is a codification of the requirements of Lewis v.
State, supra, ss they existed before Bluitt, supra, and Fare, supra,
which were decided after the section had been enacted; the sec-
tion also makes some changes both in the application of the Lewis
test and the standards employed. Subsection (a) states that this
section applies to any rights guaranteed to the child by the United
States or Indiana Constitutions or by any other law. The scope
of the section is thus much broader than Lewis, which dealt only
with the waiver of the child’s rights in the context of an incrim-
inating statement or confession. Accordingly, for example,. a
child’s right to cross-examination, to confrontation, to apgedy tr‘ml,
to counsel, to the privilege against compulsory self-incrimination,
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to be secure against unreasonable searches and seizures, and to
nolice, can be waived only in strict compliance with this section.

The new code also expands the reach of Lewis by applying this
section to persona eighteen, nineteen or twepty who were charged
with an act of delinquency commilted prior to their eighteenth
birthday. See, IC 31-6-1-2 for the definition of “child”. Prior
to enactment of the new code, the Supreme Court of Indiana had
held that the waiver of righta test mandated by Lewis was in-
applicable to persons over cighteen years of age. Banks v. State
(1976), 361 N.E.24d 4, certiorari denied 97 S.Ct. 821, 429 U.S. 1077,
50 L.Ed.2d 797. See, Moreno v. State (App.1976), 336 N.E.2d
676. The Court more receatly ruled that the Lewis test is not prop-
er for a person who was under the age of eighteen at the time of
the delinquent act but over the age of cightoen at the time of
the confession, where the child has been waived to criminal court

"before the confession was made. Massey v. State (1975), 371 N.E.

2d 703. By deflining “child” to include a person eighteen, nineteen
and twenty who was charged with an act of delinquency committed
prior to his cighteenth birthday, the code seems (o require ap-
plication of this section Lo a waiver of rights by a person who is
alleged 0 have commilted an act of delinquency before his
eighteenth birthday but who makes an incriminating statement
after he turns eighteen; however, if the child is waived to crim-

inal court. he is no longer a “child” aince he is not charged with a .

“delinquent act”, and Massey would be controlling.

A related question is unanswered by the new code. What is
the effect of deception by the child? In Stone v. State, supra, the
Supreme Court of Indiana held that where the child told pol@ce he
was ninetoen years old and police records erroneously conm:med
his age, the child could not later seek refuge in Lewis for the hnlnfre
of police to permit the child to have an opportunity to qonlult with
his pareats. The above section states that the chi@'l right may be
waived “only in accord with this section”, thus unplyin; t.lgat a
child’s deceplion doss nol exempt him from the waiver of rights
test.

Under the Lewis test, a child, by himself, could waive his rights
to counsel and to remain silent if both he and his pnren-t or guard-
ian were advised of these rights and they had been given an op-
portunity to consult. The new code eliminates unilateral waiver
by the child; instead, subsection (a) requires that the child be
joined in the waiver by either his attorney or a gu'ntodul purgnt.
guardian, guardian ad litem or custodian. In addltl?q. -ubuecu?n
(a)(2)(B) requires that the non-attorney adult 'who joins the child
in the waiver have “no interest adverse to the cl;nld”. A parent who
had referred the child to court as an incorrigible, and who there-
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fore is the chief wilness against the child, would not qualify as a
person who could lawfully join the child in the waiver of his rights.
The Supreme Court of Indiana has considered the adverse interest
issue in the context of advice from a parent that the child waive
his right to remain silent, and tell the truth. In Buchanan v.
State, supra, the Court held that becsuse the child's futher was not
an agent of the police, his advice did not render the child’s confes-
sion involuntary.

Both Lewis and this section require the child to be given an op-
portunity for meaningful consultation. In two cases decided since
Lewis, the state’s highest court held that the child’s sister qual-
ified as a “defacto guardian” or a “guardian acting in loco
parentis” for the purpose of consultation with the child. Burnett
v. State, supra; Hall v. State, supra. Subsection (a)(2) requires
that the meaningful "consultation be with the child's custodial
parent, guardian, guardian ad litem or custodian. The term “cus-
todial parent” is not defined in the code, but the other three terms
are defined by IC 31-6-1-2. A relative or friend of the child who
had not been appointed by the court could not qualify as either a
“guardian” or “guardian ad litem”, as those terms are defined by
IC 31-6-1-2. “Custodian” is defined by that section as “a person
with whom a child resides”. It would seem that the child's sister
would not be his “custodian” unless he lived with her, instead of his
parents.

The Supreme Court of Indiana has recently held that the ab-
sence of an opportunity for the child and his parent Lo counsel
alone does not per se render a confession inadmissible. Bluitt v.
State, supra. The Court noted, however, that *. it provides
& clearer record on appeal when the juvenile and his parent have
been afforded the opportunity to counsel alone ", Bluitt v.
State, supra, 381 N.E.2d at 6}6.

Lewis made no provision for the child to waive his right to
meaningful consultation with his parent, guardian or attorney.
Subsection (b), however, provides that the child may waive his
right to meaningful consullation if (1) he is informed of that right,
(2) his waiver is made in the presence of his cuslodial parent,
guardian, custodian, guardian ad litem or attorney, and (3) the
waiver is made knowingly and voluntarily.

Subsection (c) states that a confession of a child that is in-
admissible due to the failure to meet the requirements of subsec-
tion (a) may be admitted to impeach the child as a witness if
he testifies in his own defense. This provision is consistent with
the cases that have dealt with impeachment by an otherwise inad-
missible confession. See, Harris v. New York (1971), 91 5.Ct.
643, 401 U.S. 222, 28 L.Ed.2d 1, Johnson v. State (1972), 268 Ind.
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683, 284 N.E.2d 517, cause remanded on rehearing 268 Ind. 683, 288
N.E.2d 663; Seay v. State (App.1977), 363 N.E.2d 1063.

The new code does not resolve the question of whether a confes-
sion that is inadmissible as substantive gvidence at trial may
nevertheless be admitted into evidence at a waiver hearing. The
Indiana Court of Appeals ruled in Clemons v. State (1974), 162
Ind.App. 50, 317 N.E.2d 889, certiorari denied 96 S.Ct. 113, 423
U.S. 859, 49 L.Ed.2d 86, that an otherwise inadniissible confession
is admiasible at a waiver hearing. )

Subsection (a) requires that in addition to meaningful con-
sultation with an aduilt, any waiver of rights by the child be “know-
ingly and voluntarily” made. Subsection (d) lists six factors for
the court o consider when the waiver of rights occurs during “cus-
todial interrogation”. It should be emphasized that subsection (a)
is not limited to custodial interrogations; Lswis and Miranda, how-
ever, were 8o limited. Lockridge v. State, supre. Subsection (d)
requires the court, in determining whether the waiver of rights
during custodial interrogation was knowingly and voluntarily made,
to consider “all the circumslances of the waiver”, thereby incorpo-
ratling in the code, in addition to the mandatory consultation re-
quirement, the “totality of the circumstances” test dictated by both
the United States and Indiana Supreme Courts. See, Fare v.
Michael C., supra; Gallegos v. Colorado (1962), 82 S.Ct. 1209, 370
U.S. 49, 8 L.Ed.2d 325, 87 A.L.R.2d 614, rehearing denied 82 S.Ct.
1679, 370 U.S. 965, 8 L.Ed.2d 835; Bluitt v. State, supra. Several
cases have discussed some of the factors the court is required to
consider by this subsection. See, Garvelt v. Siate, supra (mental
retardation of child) ; Fortson v. State, supra (delay in taking child
before a judge of nearly 30 hours did not make waiver of rig‘hu
involuntary); Bluitt v. State, supra (coercion). In discuasing
the test, the U.S. Supreme Court said in Fare, suprs, 92 S.Ct. at
2578:

This totality of the circumstances approach is ade-
quate to determine whether there has been a wnive:: even
where interrogation of juveniles is involved. We dm.:ern
no persuasive reasons why any other approach is r.equue'd
where the question is whether a juvenile has waived his
rights, as opposed to whether an aduit has done 80. 'lfhe
totality approach permits—indeed, it mand.atu——lnqany
into all the circumatances surrounding the mterrog?uon.
This includes evaluation of the juvenile’s age, experience,
education, background, and intelligence, and ml.o. whetl'ter
he has the capacity to understand the warnings given him,
the nature of his Fifth Amendment righta, and the con-
sequences of waiving thoee rights.
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The Supreme Court of Indiana has held that the state must
show .beyond n reasonable doubt that a child's waiver of rights was
kn(.)wmg and voluntary and in compliance with the additional re-
quirements of Lewis. Fortson v. State, supra; Garrett v. States,
supra. An argument can be made that the new code reduces the
state’s burden to a “preponderance of the evidence”. See, 1C 31-
6-7-13(a).

IC 31-6-3-2(c) provides that a parent is entitled to repre-
sentation by counsel in proceedings to terminate the parent-child
relationship. Subsection (e) of the above section states that the
parent’s right may be waived if done so knowingly and volun-
tarily. The additional requirements of subsection (a) do not apply
to a parent.

Under the 1946 Act, both the child and his parent, guardian
or custodian could waive service of summons by voluntarily appear-
ing in court. Acts 1946, ch. 356, § 9. Sce, Watson v. Department
of Public Welfare of Harrison County (1960), 130 Ind.App. 659,
165 N.E.2d 770; Akers v. State (1943), 114 Ind.App. 196, 61 N.E.
2d 91. Subsection (f) makes two significant changes in the law
relating to waiver of service of summouns. First, the child may
not waive service of summons in any manner; the child must there-
fore be served in all cases. Second, the child’s parent, guardian
or custodian may no longer waive service of summons simply by
appearing voluntarily in court. The new code requires waiver by
such adult to be in writing to be vahid.

Finally, subsection (g) states that failure of a parent, guardian
or custodian to appear at any hearing concerning the child is o
waiver of thal person’s right to be present, if lawful notice was
given to him.

Historical Note

31-6-7-

Acts 1978, P.L. 136, Sec. |, eff. Oct. 1,
1979, added this section.

For applicability of prior law and for
provisions concerning modification of
judgments, see Historical Note under
section 31-6-1-1.

Acts 1979, P.L. 276, Sec. 37, eff. Oct. 1,

1979, deleted, within Cl. (a)(l), “solely”
following “appointed,” “interests of the"

preceding “child,” “in the matter” fol-
lowing “child,” and “on the record” ful-
lowing “waiver”; deleted *“on the rec-
ord” following “waiver” in Subd.
(a)(2)(D). inserted “or attorney” in Cl.
(d)(2). inserted “the appointment of” in
Cl. (d)(6); and also inserted “lawful” in
Subsec. (g).

Cross References

Rights of children in juvenile court proceedings, see section 31-6-3-1.

Library References

Infants €16.4.
C.1S. Infants §§ 42, 53, 54.

LL.E. Minors &3 1] et seq, 74.

307




gr—— o
t . t :

e
t

§ 232.11 SOCIAL WELFARE~REHABILITATION

232.11, Right to assistance of counsel

1. A child shall have the right to be represented by counsel at the

following stages of the proceedings within the jurisdiction of the juvenile
court under division II:

a. From the time the child is taken into custody
delinquent act that constitutes a serious or aggravated misdemeanor or

felony under the lowa criminal code, and during any questioning there- -

after by a peace officer or probation officer.

b. A detention or shelter care hearing as required by section 232.44.
¢. A waiver hearing as required by section 232.43.

d. An adjudicatory hearing required by section 232.47.

e. A dispositional hearing as required by section 232.50.

f. Hearings to review and modify a dispositional order as required by
section 232.54.

2. The child’s right to be represented by counsel under subsection 1,
paragraphs “b” to “f” of this section shall not be waived by a child of
any age. The child’s right to be represented by counsel under subsection
1, paragraph “a” shall not be waived by a child less than sixteen years of
age without the written consent of the child’s parent, guardian, or
custodian. The waiver by a child who is at least sixteen years of age is
valid only if a good faith effort has been made to notify the child’s
parent, guardian, or custodian that the child has been taken into custody
and of the alleged delinquent act for which the child has been taken into

custody, the location of the child, and the right of the parent, guardian,
or custodian to visit and confer with the child.

3. If the child i3 not represented by counsel as required under
subsection 1, counsel shall be provided as follows:

a. If the court determines, after giving the child’s parent, guardian or
custodian an opportunity to be heard, that such person has the ability in
whole or in part to pay for the employment of counsel, it shall either
order that person to rétain an attorney to represent the child or shall
appoint counsel for the child and order the parent, guardian or custodian
to pay for that counsel as provided in subsection 3.

b. If the court determines that the parent, guardian or custodian
cannot pay any part of the expenses of counsel to represent the child, it
shall appoint such counsel, who shail be reimbursed according to the
provisions of section 232.141, subsection 1, paragraph “d".

¢. The court may appoint counsel to represent the child and reserve

the determination of payment until the parent, guardiar or custodian has
an opportunity to be heard.

4. If the child is represented by counsel and the court determines that
there is a conflict of interest between the child and the child's parent,
guardian or custodian and that the retained counsel could not properly
represent the child as a result of the conflict, the court shall appoint
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JUVENILE JUSTICE § 232.11

Note 1
other counsel to represent the child and order the parent, guardian or
custodian to pay for such counsel as provided in subsection 5.

5. If the court determines, after an inquiry which includes notice and
reasonable opportunity to be heard that the parent, guardian or custodi-
an has the ability to pay in whole or in part for the attorney appointed
for the child, the court may order that person to pay such sums as the
court finds appropriate in the manner and to whom the court directs. If
the person so ordered fails to comply with the order without good
reason, the court shall enter judgment against the person.

6. Nothing in this section shall be construed to prevent the child or
the child’s parent, guardian or custodian from retaining counsel to
represent the child in proceedings under this division II of this chapter in

which the alleged delinquent act constitutes a simple misdemeanor under
the Iowa Code. *

Acts 1978 (67 G.A.) ch. 1088, § 6, eff. July 1, 1979. Amended by Acts 1979 (68
G.A.) ch. 56, § 3; Acts 1982 (69 G.A.) ch. 1209, § 2.

Historical Note

Derivation: Acts 1904 (30 G.A.) ch, 1154.

Codes 1977, 1975, 1973, 1971, § 232.28.

Acts 1967 (62 G.A.) ch. 203, § 4.

Code 1966, § 232.28.

Acts 1965 (61 G.A.) ch. 215, & 29.

Codes 1962, 1938, 1954, 1950, 1946,
§ 232.13.

Codes 1939, 1935, 1931, 1927, 1924,
§ 3631.

Acts 1923-24 Ex.Sess. (40 G.A.) H.F. 84,
§ 364.

Code Supp.1915, § 2343-16.
Acts 1915 (36 G.A.) ch. 262, § 2.
Code Supp.1913, § 234-alé.

The 1979 amendment added par. ¢ to sub-
sec. 3.

The 1982 amendment revised subsee. 2
which previously read:

“The child's right to be represented by
counsel under subsection 1, paragraphs ‘b’
to '€ of this section shall not be waived by a
child of any age. The child’s right to be
represented by counsel under subsection 1,
paragraph ‘a’ shall not be waived by the
child without the written consent of the
child's parent, guardian or custodian.”

Cross References
Financial statement required of client of court-appointed counsel, see § 331.778.

Law Raview Commentaries

Effect of the Gault decision on the lowa

juvenile justice system. Martin A. Frey, 17
Drake L.Rev. 33, 60 (1967).

Funding the juvenile justice system in
fowa. 60 lowa L.Rev. 1149 (1973).

Library References
Infants =203 v 211.
CJS. Infants §§ 31, 32
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v. Walker, 1984, 332 N.\W.2d 239,
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38-1606

Kansias,

MINORS

alleged juvenile offender shall be in any
county where any act of the alleged offense
was committed.

{b) -~ Except as provided in subsection (c),
venue for dispositional proceedings in any
case involving a juvenile alleged to be a
juvenile offender shall be in the county of
the juvenile’s residence or, if the juvenile is
not a resident of this state, in the county
where the alleged offense was committed.
When the dispositional hearing is to be held
in a county other than the county where the
alleged offense was committed, the adjudi-
cating judge shall transmit the record of the
adjudicatory hearing, and recommendations
as to disposition, to the court where the
dispositional hearing is to be held.

(c) If the adjudicatory hearing is held in
a county other than the county of the juve-
nile’s residence, the dispositional hearing
may be held in the county in which the
adjudicatory hearing is held if the adjudi-
cating judge, upon motion by the complain-
ant or any person authorized to appeal, finds
that it is in the best interests of the juvenile
offender and the community that the dispo-
sitiona} hearing be held in the county where
the act was committed.

History: L. 1982, ch. 182, §63; Jan. 1,
1983.
CASE ANNOTATIONS

1. Statute contemplates adjudicating court engaging
in separate deliberation on venue; venue outside resi-
dent county only when best interests of juvenile are

met. In re ATK, 11 KA2d 174, 176, 717 P.2d 528
(1986).

38-18608. Right to an attorney. (a) A
pointment of attorney to represent juvenile.
A juvenile charged under this code is en-
titled to have the assistance of an attorney at
every stage of the proceedings. If a juvenile
appears before any court without an attor-
ney, the court shall inform the juvenile and
the juvenile’s parents of the right to employ
an attorney. Upon failure to retain an attor-
ney, the court shall appoint an attorney to
represent the juvenile. The expense of the
appointed attorney may be assessed to the
juvenile or parent, or both, as part of the
expenses of the case.

(b) Continuation of representation. An
attorney appointed for a juvenile shall con-
tinue to represent the juvenile at all sub-
sequent court hearings in the proceeding
under this code, including appellate pro-
ceedings, unless relieved by the court upon

a showing of good cause or upon transfer of
venue.

(c) Attorneys’ fees. Attormeys appointed
hereunder shall be allowed a reasonable fee
for services, which may be assessed as an
expense in the proceedings as provided in
K.S.A. 38-1613.

History: L. 1982, ch. 182, § 64; Jan. 1,
1983.

CASE ANNOTATIONS
1. Court may conduct hearing without voluntary
waiver of appearance by juvenile if counsel is present.

Stgtse5 )v. Muhammad, 237 K. 850, 856, 703 P.2d 835
(1 .

38-1607. Court records. (a) Official
file. The official file of proceedings pursu-
ant to this code shall consist of the com-
plaint, process, service of process, orders,
writs and journal entries reflecting hearings
held and judgments and decrees entered by
the court. The official file shall be kept
separate from other records of the court.
The official file shall be open for public
inspection as to any juvenile 16 or more
years of age at the time any act is alleged to
have been committed. The official file shall
be privileged as to any juvenile less than 16
years of age at the time any act is alleged to
have been committed and shall not be dis-
closed directly or indirectly to anyone ex-
cept:

(1) A judge of the district court and
members of the staff of the court designated
by the judge;

(2) parties to the proceedings and their
attorneys;

(3) a public or private agency or institu-
tion having custody of the juvenile under
court order;

(4) law enforcement officers or county or
district attorneys or their staff when neces-
st for the discharge of their official duties;
an

(3) any other person when authorized by
a court order, subject to any conditions im-
posed by the order.

(b) Social file. Reports and information
received by the court other than the official
file shall be privileged and open to inspec-
tion onl; by attorneys for the parties or upon
order ot a judge of the district court or an
appellate court. The reports shall not be
further disclosed by the attomey without
approval of the court or by being presented
as admissible evidence.
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offense, the child’s prior record, if any, and whether there are other charges
pending against the child.

. (3) If, after completion of the detention hearing, the court is of the opin-
- ion that detention is necessary, the order shalf state on the record the
specific reasons for detention. (Enact. Acts 1986, ch. 423, § 47, effective
L. July 1, 1987; 1988, ch. 350, § 33, effective April 10, 1988.)

{

610.290. Rights of juvenile. — (1) Unless a hearing is held and the
- necessity for detention properly established, the child shall be released to
L/ the custody of his parents, person exercising custodial control or supervi-
sion or other responsible adult pending further disposition of the case. A
- child shall have a right to counsel at his detention hearing determining his
right to freedogcﬁending the disposition of his case, and his parents, person
L. exercising custodial control or supervision or other resgonsxble adult shall
have a right to attend the hearing if such attendance will not unnecessarily
- delay the hearing. Any person aggrieved by a proceeding under this subsec-
- tion may proceed by habeas corpus to the circuit court.
L (2 ether the child is released before or after a hearing, or is detained
as a result of such hearing, the child and his parents, person exercising
. - custodial control or supervision or other responsible adult shall be given
written notice of the time and place of the adjudicatory hearing concerning
L. the child and an account of the specific charges a%ainst the child, including
the specific statute alle_fed to have been violated. Such notice shall be given
- at least seventy-two (72) hours prior to the initial hearing on the case.
(Enact. Acts 1986, ch. 423, § 48, effective July 1, 1987; 1988, ch. 350, § 34,
L. effective April 10, 1988.)

610.300. Evidence in ed;:mblic: offense investigations. — (1) Physical

- evidence shall be obtained and utilized in the investigation of public of-

— fenses involving children in the same manner as it is obtained and utilized
in the investigation of public offenses involving adults.

L (2) All records and physical evidence so obtained shall be surrendered to

the court upon motion for good cause shown or upon elimination of the child
- as a suspect in the case.
(3) The court shall, upon receipt of physical evidence, return any evi-
dence, which is not contraband and is not needed for further prosecution, to
L its lawful owner. (Enact. Acts 1986, ch. 423, § 49, effective July 1, 1987;
1988, ch. 350, § 35, effective April 10, 1988.)

610.310. Medical treatment for child. — (1) When the health or phys-
ical condition of andy child before the juvenile court ires it, the court
may order the child to be placed in a public or private hospital or institu-
tion for treatment or care. In order to ascertain the physical condition of a
child, the court may cause the child to be examined by a health officer or
children’s clinic or any reputable physician who will conduct the examina-
tion.

(2) The court may order or consent to necessary medical treatment, in-
herapy, of peyehonicesty i promded i KBS Bhamace it o sooe et

erapy or a8 provi ‘ , OF on,
after a hearing conducted to determine the necessity of such treatment or
procedure. In ing the order, the court may take into consideration the

L religious beliefs and practices of the child and his parents or guardian.

Reasonable notice, taking into account any emergency circumstances, shall

be provided to the nts, ian or person exercising custodial control

- or supervision of the child to enable them to attend the hearing. (Enact.

L Acts 1986, ch. 423, § 50, effective July 1, 1987; 1988, ch. 350, § 36, effec-
tive April 10, 1988.)
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(Y

W erographic notes, electronic, mechanical, or other appropriate means.
Nvhien a transfer is ordered, neither the record of the hearing or the
Measons for the transfer shall be admissible in evidence in any subse-
fuent criminal proceedings; provided, however, that the said records
ihay be used for the purpose of impeachment of a witness.

@ D. The general public shall be excluded from such hearings. Only
tthe child, his counsel, witnesses in support of the transfer and in
Fopposition to it, the child’s parents, tutor, or other custodian, the person-
nel of the court, and any other persons as the court finds have a
Xlegitimate or proper interest in the proceedings or in the work of the
Feourt may be admitted by the court. The court may exclude the child or
Fany other person from the hearing if such person’s conduct is disruptive
b 'of orderly proceedings and the court’s admonition to conduct himself
B properly is not heeded promptly.

¥ Added by Acts 1974, No. 568, § 1.

4 Library References
. Infants &68.7(3).
. CJS. Infants § 45.

Notes of Decisions

% Construction and application 2

effect of invalidating only such laws as
Due process 3

were in conflict therewith and neither of the

;. Validity 1 statutes conflicted with the amendment.
- State v. Bowden, Sup.1981, 406 So.2d 1316.
1. Validity 2. Construction and application

Adoption of 1979 amendment to LSA- .
Const. Art. 5, § 19 governing prosecution of
juveniles which removed State’s authority

Provisions of juvenile transfer statute,
R.S. 13:1569 et seq., provide juvenile de-
fendant with all constitutional rights afford-

}.

. to initiate prosecution of juveniles in the
district court until enabling legislation was
adopted by legislature did not have the ef-
fect of abrogating provisions of R.S.
13:1570 and 13:1571.1 et seq. governing ini-
tiation of prosecution of juveniles in district
court and transfer proceedings from juve-
nile court to distriet court, nor did adoption
of the amendment require reenactment of
such statutes, in that the amendment had

§ 1571.3. Right to coﬁnsel

ed adults similarly situated. State v. Hall,
Sup.1977, 350 So.2d 141.

3. Due process

Juvenile transfer statute, R.S. 13:1571.1
et seq., was intended to be subject to consti-
tutional standards of procedural due proc-
ess which are implicitly embodied in such
statute. State v. Everfield, Sup.1977, 342
So.2d 648.

A child shall be represented by an attorney at the transfer hearing. A
child unable to afford counsel is one who is unable, or whose parents or
tutor is unable, to provide for the payment of legal counsel. The court

shall appoint counsel to represent a child unable to afford counsel at
such transfer proceeding.

Added by Acts 1974, No. 568, § 1.
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Cross References
Right to counsel under Code of Juvenile Procedure, see LSA-C.J.P. art. 95.

Library References

Infants €=68.4.
CJ.S. Infants §§ 201, 202.

Notes of Decisions

Construction and application 2
Due process 3
Validity 1

1. Validity

Adoption of 1979 amendment to LSA-
Const. Art. 5, § 19 governing prosecution of
juveniles which removed State’s authority
to initiate prosecution of juveniles in the
district court until enabling legislation was
adopted by legislature did not have the ef-
fect of abrogating provisions of R.S.
13:1570 and 13:1571.1 et seq. governing ini-
tiation of prosecution of juveniles in district
court and transfer proceedings from juve-
nile court to district court, nor did adoption
of the amendment require reenactment of
such statutes, in that the amendment had
effect of invalidating only such laws as
were in conflict therewith and neither of the
statutes conflicted with the amendment.
State v. Bowden, Sup.1981, 406 So.2d 1316.

JUVENILE COURTS
Ch. §

R.S. 13:1571.1 et seq. authorizing transfer
of certain juveniles to district court is not
unconstitutional for permitting the appoint-
ment of a different attorney to represent a
defendant at transfer hearing and subse-
quent trial in district court. State v. Hall,
Sup.1977, 350 So.2d 141.

2. Construction and application

Provisions of juvenile transfer statute,
R.S. 13:1569 et seq., provide juvenile de-
fendant with all constitutional rights afford-
ed adults similarly situated. State v. Hall,
Sup.1977, 350 So.2d 141.

3. Due process

Juvenile transfer statute, R.S. 13:1571.1
et seq., was intended to be subject to consti-
tutional standards of procedural due proc-
ess which are implicitly embodied in such
statute. State v. Everfield, Sup.1977, 342
So.2d 648.

§ 1571.4. Confrontation of witnesses, cross examination, privileg-
es and immunities, appeals

A. Only such evidence may be introduced at a transfer hearing which
pertains to the transfer criteria stated in R.S. 13:1571.1 and to determine
whether probable cause exists that the child committed the acts allege.d
in the original petition. A child is entitled to introduce evidence in his
own behalf and to cross examine witnesses. A child who is the subject
of a transfer hearing shall not be required to be a witness against
himself or to otherwise give evidence against himself.

B. The decision of the juvenile court to transfer or not to transfer the
case to the court exercising criminal jurisdiction is only an interlocutory
judgment which either the child or the state, or both, have the right to
have reviewed summarily by the Louisiana Supreme Court, and such
review shall be by preference.

~ Added by Acts 1974, No. 568, § 1.

Library References
Infants eeBTE), 6860 -~ . S
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COMMENTARY—1979

This section is analogous to Rule 11 (“Pleas”) of the
Maine District Court Criminal Rules, but is termed an an-
swer because juvenile proceedings are formally considered
civil in nature. Unlike civil proceedings, however, this sec-
tion does not permit adjudication by defauit; it only expe-
dites proceedings subject to constitutional standards of an
intelligent and knowing waiver. It is a substantial depar-
ture from the pre-Code practice of Title 15, section 2610,

which did not appear to permit a juvenile or his representa-
tive to waive a hearing.

Maine Rules of Criminal Procedure
Pleas, see Glassman, Maine Practice, Rules of Criminal Procedure, Rule 11,

Library References
Infants &>16.6. C.J.8. Infants § 55.

§ 3306. Right to counsel
1, Notice and appointment.

A. At his first appearance before the court, the juvenile
and his parents, guardian or legal custodian shall be fully
advised by the court of their constitutional and legal rights,
including the juvenile's right to be represented by counsel
at every stage of the proceedings. At every subsequent ap-
pearance before the court, the juvenile shall be advised of
his right to be represented by counsel.

B. If the juvenile requests an attorney and if he and his
parents, guardian or legal custodian are found to be without

. sufficient financial means, counsel shall be appointed by the
court.

C. The court may appoint counsel without such request if
it deems representation by counsel necessary to protect the
interests of the juvenile.

2. State’s attorney. The district attorney or the attorney

general shall represent the State in all proceedings under this
chapter.

1977, ¢. 520, § 1, eff. July 1, 1978; 1977, c. 664, § 25, eff. March
21, 1978.
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b. Use of Report.

The report of examination is admissible in evidence as set forth in Section

3-818 of the Courts Article.
c. Admissibility of Testimony.

1. In Delinquency and Contributing Cages.

In delinquency cases and in cases in which an adult is charged with a
violation of Section 3-831 of the Courts Article, testimony concerning a study
or examination ordered under Section 3-818 of the Courts Article by persons
who conducted the study or examination is admissible

(i) at waiver and disposition heaerings, and

(ii) at an adjudicatory hearing on the issues of a respondent’s competence to
participate in the pmc-uﬁnp'and his legal responsibility for his acts.

2. In ANl Other Cases.

In all other cases, testimony concerning a study or examination ordered
under Section 3-818 of the Courts Article by persons who conducted the study
or examination is admissible at any hearing.

(Amended Nov. 5, 1976, effective Jan. 1, 1977.)

Effect of amendments. — The 1976
amendment rewrele the Rule, which lermerly
consisted of ens sealencs.

The 1960 amendment added the second sen-
tence in subsection 1 of section a.

University of Baltimore Law Forum. —
For discussion of pelice investigative proce-
dures and juveniles, sse 16, Neo. 1 U. Bailt. Law
Forum 6 (1986). on 3.818 () of

mm.—w Ci
the Courts and Judicial Preceedings Article
snd section ¢ of this Rule crente s hearsay ex-
coption for admission of evaluative reperts st
dispesition hearings in Children in Need of As-

Rule 906. Right to Counsel.

sistance cases. In re Wanda B, 69 Md. App.
105, 616 A.2d 615 (1966).

Coasiderstion of agency study which ac-
cused’s counsel has never received. — It is
apparent that CJ § 3-818 and this Rule have
beea violaled where, prior to any formal adju-
dication of delinquency, the court acknowl-
eodged that it had considered, and was atill con-
sidering, the conlents of an agency study, and
whers it was clear from the record that the
sccused’s counesl had never received a copy of
the report although the judge was considering
disposition of the case. In re Jeffrey L., 50 Md.
App. 268, 437 A.2d 255 (1981).

a. In All Proceedings — Appearance of Out-of-State Attorney.

The responden

t is entitled to be represented in all proceedings under this

counsel retained by him, his parent, or appointed pursuant to the
Srt:mn:yd lul:l:cm b2 ab:d 3of thiap;ule. An out-of-state attorney may
enter his appearance and participate in a cause only after having been admit-
ted in accordance with Rule 20 of the Rules Governing Admission to the !?ar of
Maryland (Special Admission for Out-of-State Attorneys). Once g0 admitted,
his appearance and participation is limited by the restrictions of that Rule.

702
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mq Rule 906

JuveNILE Causes

Cross reference. — Sve Rule 20 of the
Rules Governing Admission o the Bar of
Maryland.

b. Waiver of Representation —- Indigent Cases — Non-Indigent Cases.
1. Waiver Procedure. ’

If, afler the filing of a juvenile petition, a respondent or his pareat indicates
a desire or inclination to waive representation for himself, before permitting
the waiver the court shall determine, after appropriate questioning in open
court and on the record, that the party fully comprehends:

(i) the nature of the allegations and the proceedings, and the range of al-
lowable dispositions;

(ii) that counsel may be of assistance in determining and presenting any
defenses to the allegations of the juvenile petition, or other mitigating circum-
stances;

(iii) that the right to counsel includes the right to the prompt assignment of
an attorney, without charge to the party if he is financially unable to obtain
private counsel;

(iv) that even if the party intends not Lo contest the charge or proceeding,
counsel may be of substantial assistance in developing and presenting mate-
rial which could affect the disposition; and

(v) that among the party’s rights al any hearing are the right to call wit-
nesses in his behalf, the right to confront and cross-examine witnesses, the
right to obtain witnesses by compulsory process, and the right to require proof
of any charges.

2. Representation of Indigents.

(a) Unless knowingly and intelligently waived, and unless counsel is other-
wise provided, an indigent party, or an indigent child whose parents are
either indigent or unwilling to employ counsel, shall be entitled to be repre-
sented by the Office of the Public Defender at any stage in a waiver, adjudica-
tory or disposition hearing, or hearing under Rule 916 (Modification or Vaca-

tion of Order). .
(b) Upon request or upon the court’s own motion, the Office of the Public

Defender shall appoint separate counsel to represent any indigent party other
than the child if the interests of the child and those of the party appear to
conflict, and if such counsel is necessary to meet the requirements of a fair
hearing.

3. Non-Indigent Cases.

Upon motion of any party or upon the court’s motion, the court may appoint
an attorney to represent a child. Compensation for the services of the attorney

may be assessed against any party. '
(Al:ended Nov. 5, 1976, effective Jan. 1, 1977; Nov. 4, 1977, effective Jan. 1,

1978.)
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Rule 807

Effect of amendments. — The 1976
amendment eliminated references Lo gusrdian

—
JuveNiLe Causes

Rule 908

cital. In re Appeal No. 101, 34 Md. App. 1, 366

e g ipes advise the child of the nature and possible consequence of his action or in-

tended action. The court shall neither encourage or discourage the child with

H

of cusiodian in section a and ia subsection 1 of
soction b, divided former pasragraph (i) in that
subsection inle present paragraphs (i) and (ii),
redesignated the succesding paragraphs ia the
subsection, substituted “affect” for "o!::t" in
pressat paragraph (iv), eliminated “by the
Public Defonder” ot the end of the heading for

‘ . ]
dSubpouu.;q 5%
The clerk shall issue a

pursuant (o Rule 2-610.

A juvenile facing possible waiver of juve-
aile jurisdiction ls entitled to advice of
counsel. Kemplen v. Maryland, 428 F.2d 169
(4th Cir. 1970).

Review of commitment considered "pro-
ceedings™ for counsel purposes. — Hear-
ings before the juvenile court judge for "Review
of Commitment for Pl t° of a j ile
were “proceedings,” and, therefore, there was a
requirement that the juvenile be offered coun-
sel. In re Glean H., 43 Md. App. 510, 406 A.2d
444 (1979).

Ovder for peychiatric examinstion. —
Since there is no requirement for a hearing
prior le erdering a peychiatric examination of 8
child under CJ § 3-818, the parent’s entitle-

. ment to appoiated counsel under subsection 2

of snction b of this Rule is not implicated. In re
Wanda B., 8 Md. App. 106, 516 A.2d 615
(1908).

Parents’ responsibllity for child’s logal
services desmed “wecessaries”. — legal
services previded (o a minor may, in some cir-
cumetances, be desmed “necessaries” for which

-a pareal may be required to pay, ¢.g.. where

udhgn.-ﬁru_-o.tdﬂnmqyn‘hud

at law. — R:;onry against
the parent for “necessary” legal services pro-
vided (o 8 minor must ordinarily be sought in
sn action at law. Serabian v. Alpern, 284 Md.

680, 399 A.2d 267 (1979).

in Johnson v. Solomnon, 484 F. Supp.
T AN, Md. 1979).
*~ v Michael W., 63 Md. App. 271,

“) Md. App. 48,

J} or any facts
ing preliminary
respondent fails
allegations in the

« allegations of the
a not to deny those
catory hearing, shall

4 shall apply.
1984.)

Effect of amendments. — The 1976
amendment added the second sentence in sec-
tion a, eliminated “or files a pleading neither
admitting nor denying all or part of the facts
alleged” preceding “his failure” in the Jast sen-
tence in the section, eliminated “respondent”
preceding “child” in the first sentence in sec-
tion b and twics in the second sentence, elimi-
nated “in open court and on the record” preced-
ing “sdvise” in the first sent and following
“satisfaction” in the d and added
the third sentence in that section.

The 1984 amendment subatituted “Title 4
for “"Chapter 700 (Criminal Causes)” in the last
sentence in seclion b.

a. Juvenile Petition.

b. Other Pleading.

¢. Continuance.

Effect of amendment. — The 1976 amend-
ment eliminated "Juvenile Petition — Other
Pleading —" preceding "Continuance” in the
Rule heading, substituted “"the conclusion of
the adjudicatory hearing” for “a final adjudica-
tion"” in section a and added “juvenile” near the
beginning of section ¢.

(Amended Nov. 5, 1976, effective Jan.

respect Lo his action or intended action, but shall ascertain to its satisfaction
that the child understands the nature and possible consequences of failing to
deny the allegations of the Juvenile petition, and that he takes that action
knowingly and voluntarily. These proceedings shall take place in open court
and shall be on the record. If the respondent is an adult, the provisions of Title

1, 1977; Apr. 6, 1984, eflective duly 1,

This Rule makes no distinction between
delinquency cases and other juvenile cases. In
1e Appeal No. 544, 25 Md. App. 26, 332 A.2d
680 (1975).

Failure (o file pleading deemed denial. —
Although by this Rule a pasty may file a plead-
ing denying or admitting all or a part of the
facts alleged, if no pleading is filed, the parties
are d d Lo have denied the allegations. In
re Appeal No. 769, 25 Md. App. 565, 336 A 2d
204 (1976).

Applied in In re Appeal No. 1038, 32 Md.
App. 239, 360 A 2d 18 (1976).

Quoted in In re Jumes B., 54 Md. App. 270,
458 A.2d 847 (1983).

Rule 908. Amendment — Continuance.

A juvenile petition may be amended by or with the approval of the court at
any time prior to the conclusion of the adjudicatory hearing.

A pleading other than a juvenile petition may be amended with the ap-
proval of the court at any time prior to the final disposition of that pleading.

If a juvenile petition or other pleading is amended, the court shall grant the
parties such continuance as justice may require in light of the amendment.
(Amended Nov. 5, 1976, effective Jan. 1, 1977)

Maryland Law Review. — For note, “Does
a Juventile Court Rehearing oa the Record Af-
ter a Master Has Made Proposed Findings Vio-
late Double Jeopardy or Due Prucess?” see 39
Md. L. Rev. 395 (1979).
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Note 1

but its breach is also crime against society.
Com. v. Brasher (1971) 270 N.E.2d 389, 359
Mass. 550.

PUBLIC WELFARE

§ 29. Counsel for child; appointment

Whenever a child is before any court under subsection C of section twenty-three or
sections twenty-four to twenty-seven, inclusive, or section twenty-nine B, said child shaljl
have and shall be informed of the right to counsel at all hearings, and if said child is not
able to retain counsel, the court shall appoint counsel for said child. The parent, guardian
or custodian of such child shall have and shall be informed of the right to counsel at all
hearings under said sections and in any other proceeding regarding child custody where
the department of social services or a licensed child placement agency is a party, including
such proceedings under sections five and fourteen of chapter two hundred and one; and if
said parent, guardian or custodian of such child is financially unable to retain counsel, the
court shall appoint counsel for said parent, guardian or custodian. The probate and
family court department of the trial court shall establish procedures for notifying said
parent, guardian or custodian of such right, and for appointing counsel for an indigent
parent, guardian or custodian within fourteen days of a licensed child placement agency
filing or appearing as a party in any such action. In any such proceeding regarding child
custody, where the department of social services or a licensed child placement agency is a
party, the parent, guardian or custodian of such child shall have and shall be informed of
the right to a service or case plan for the child and his family which complies with
applicable state and federal laws and regulations regarding such plans. The department
or agency shall provide a copy of such plan to the parent, guardian or custodian of the
child and to the attorneys for all parties appearing in the proceeding within forty-five
days of the department or agency filing an appearance in such proceeding. Thereafter,
any party may have the original or changed plan introduced as evidence, and with the
consent of all parties such plan shall be filed with the court. Notwithstanding the
provisions of this section, the court may make such temporary orders as may be
necessary to protect the child and society.

The department, upon its request, shall be represented by the district attorney for the
district in which the case is being heard. '

Amended by St.1973, c. 1076, § 4; St.1978, c. 501; St.1988, c. 517; St.1984, c. 197, § 3.

Maszatussdls |

, Historical Note
1973 Amendment. St.1973, c. 1076, § 4, ap-
proved Nov. 21, 1973, rewrote the section.
1978 Amendment. St.1978, c. 501, approved
July 19, 1978, rewrote the first ph which
prior thereto read: : '

fourteen of chapter two hundred and on'e;”. in the
second sentence and inserted the third to sixth
sentences. o -

" 1984 Amendment. St1984, c. 197, § 3, ap-

proved July 12, 1984, inserted “or section twen-
ty-nine B” in the first sentence. B
Sections 6 and 7 of St.1984, c. 197, provided:
“Section 8. The department of social services
shall conduet a full review of state laws, policies
and procedures governing the placement of chil-

‘M’mmpﬂq,gbqfomhfm&ma—jr .

“(1) the total number of children placed in
foster care through signed voluntary agree-
ments in fiscal year nineteen hundred and
eighty-four;
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JUVENILES, JUVENILE DIVISION 712A.17

% 712A.16a Repealed. P.A.1963, No. 214, § 10, Imd. Eff. May 17

Historical Note
k., The repealed section was derived from  tody of minors detained for investigation
,‘.‘- P.A.1939, No. 288, c. XIIA, § 16a; P.A. and pending criminal proceedings.

1956, No. 117, § 1, and provided for joint
regxonal facilities for diagnosis and cus- seg ee, now, sections 712A.16, 720.651 et

:. 712A 17  Hearings; jury; bond; counsel to represent child
)-

Sec. 17. The court may conduct hearings in an informal manner
A and may adjourn the hearing from time to time. Stenographic notes
“ or other transcript of the hearing shall be taken only when requested
by an attorney of record or when so ordered by the court. In the hear-
§- ing of any case the general public may be excluded and only such

¥ persons admitted as have a direct interest in the case.

- Inall hearings under this chapter, any person interested therein may
¥ demand a jury of 6, or the judge of probate of his own motion, may
s« order a jury of the same number to try the case. Such jury shall be
- summoned and impanelled in accordance with the law relating to juries
- in courts held by justices of the peace.

. Any parent, guardian, or other custodian of any child held under
¥ this chapter shall have the right to give bond or other security for the
pe:. appearance of the child at the hearing of such case; and in the event
i such child or his or her parents desire counsel and are unable to
& procure same, the court in its discretion may appoint counsel to repre-

F sent the child. The attorney so appointed shall be entitled to receive

® from the county treasurer from the general fund of the county, on the

R certificate of the probate judge that such services have been duly

Ir rendered, such an amount as the probate judge shall, in his discretion,
§ deem reasonabie compensation for the services performed: Provided,

I That the prosecuting attorney shall appear for the people when request-
by the court.

> by

o> . Historical Note
._ Source:
« P-A.1939, No. 288, c. XIIA, § 17, add- P.A.191S, No. 308.
ed by P.A.1944, 1st Ex.Sess., No. 54, C.L.1915, §§ 2012, 2013,
, 1md. Ef. March 6, 1944. P.A.1928, No. 117.
Price La P.A.1927, No. 127.
v C.L.1929, §§ 12835, 12836,

E'P.A1907, Ex.Sess., No. 6, §§ 2, 3. P.A.1939, No. 288, c. XII, § 12,
.A.lsu No. 262. P.A.1944, 15t Ex.Sess., No. 54.

: :‘ Croes References
dllclc code violations, hearing procedure, see § 712A2b.
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heveby Apopriated apnnally ta the comissaoner of carrections as reanbirsement of th,..
vosts of prowviding these serviees fo - nvemle courts.

Subed 2 The canst may proceed desenibed i subilivicion L only after 3 petition b
hevn fled and, in delinquency cases, after the child has appeared before the court or i
ot appomted referce and has been mlormed of the allegations contained in the p«tm‘...;
However, when the child denies heing delingquent bufore the court or court a'ppoinlml
referee, the investigation or exanination shall not be conducted biefore a hearing has heen

heled as provided in section 260155,

Awmendedd by Laws 1986, ¢ 145, 1w LA, ¢ R4 arl 2, § 66,

1986 Amendment. Daws BISG, ¢ 440, §
rewmoved gender specific references apyodic:abile: 1o
hunnn beings throughout Minn St by ot
ing by reference proguwed amendiwent: lor such
revinun prejared by the revicor of statwtes pur-
suanl 1o Jaws 1384, c. 450, § 20, i eoetafiond
o filed with (e secrelary of state oi Jan. M,

Cronn Referencen
Mental iliness, capacity tn understand proceci

ings and participate, see Juvenile Court luke 3t

law Review Commentaries
Juvenile court legiskitive reform and the seri

DTS e
JUVENILES § 260.155
it the court shall appoint counsel Lo represent the minor or the pareats or guardian in any
other case i which it feels that such an appointinent is desicable.

[See main volume for tert of subd. 3]

Subd. 4. Guardian ad litem. (a) The court shall appoint a guardian ad litem W protect
the imterests of the minor when it appears, at any stage of the proceedinga., that the miner
is without a parent or guardian, or that the minqr's parent is a mi!wr or incompelent, or
that the parent or guardian is indifferent or hostile to the minor’s interests, gm‘l in every
proceeding alleging a child’s need for protection or services under section 260.015,
subulivision 2a, clanses (1) to (10).  In any other case the court may appoint & guardian ad
litewn to protect the interests of the minor when the court feels that such an appointment
is desirable. The court shall appoint the guardian ad litem on its own molion or in the
manner provided for the appointment of a guardian ad litem in the dintrict court.

Y i i i i t to clause (a), -
(b) The court may waive the appointment of a guardian !d litem pursuan
whenever counsel has been appointed pursnant to lu!)dwmun 2 or is relained otherwise,
and the court is satisfied thit the interests of the minor are protected.

(¢) In appointing a guardian ad litem pursuant to clause (a), the court shall not appoint

196, Secton 3 of Lawn i96, ¢ 10, provides  ous vou v offender: Di tli » “rohabili nt re not appo
'h.mt the an o wt change “"‘ subs l:mv;- :l'.";.l",‘m l;:u*rv N;'::.m l-":l‘fl.u.t l!;,:l.nh::.". the party, or any agent or employee thereof, filing a petition pursuant to section .em.,.u.
::ﬂ l: lhl“:.l::m‘“ bt Mivndaw Review 167. Suhd. $a. Examination of child. In any child in need of prutection or services
[ proceeding, neglected and in foster care, or termination of parental rights procecding the

0 i itx own molion or the motion of any party, take the testimony of a child
t\('i‘l.r::-sl::miry»h:r.lnally when it is in the child’s best interests to do ro. Informal procedures
that may be used by the court include taking the testimony of a child witness oulsul«l lln‘e 7
conrtroom.  The court may also require rouns-sl_ for any party to the procecdu'm te submit
questions o the conrt hefore the chill's testimony is taken, and to submit a‘tldnlfonal
questions Lo the court for the wilness after questioning has been completed.  The court
may cxeuse the presence of the child’s parent, guardian, or custodian from the rooin

where the chill is questioned in accordance with subidivision 5.
[Sec main volume for lext of subd. 5]
i i I the minor's parent,
Subd. 6. Rights of the parties at the hearing. The minor anc " : ‘
uu:l.:(':iilll or cu.‘ctmlinn are entitled to be heard, to present cvidence material to the case,

and (0 cross examine wilnesses appearing at the hearing. » e
i ini hether a child is neglecte
Subd. 7. Factors in determining ne“leﬂ. In determining w s
:m«luin foster care, the conrt shiall consider, among other factors, the following:
(1) The length of time the child has been in foster care; y i
j i t, or condition
‘ the parent has made to adjust circumstances, conduct,
ur‘.f:- 'i'l“;n‘.l'l'\:r:lnil::'silnml intereat to be Murn.ed to the parent's home n? the foreseeable
future, inchuding the use of rebabilitative servicea offcred o the parent;

Laws 1987, ¢. 384 was a Revisor's hal) emveect-
ing erromeaus, ambiguons, omitted el sheakete
erences ul Lext.

260.158.

Subdivision 1. General, Exeept fon heapmges avising uader section 260261, hearings
o any nadler shall be without a ey and mav be condacted in an mnfornal manner. The
rules of evidence promuligated pursuant to section 480.0591 wnd the tw of evidence shall
apply in adjudicatory procesdings mvelving a child alleged o be delinguent, in weed of
profection or services under section 260005, <udulivicion 2a, clanse (1) or (12), or 2a
Juvenile petty offender, and hearigs combueted parsuant to section 260125 excepl to the
extent that the rukes themsclves provide that they do pot apply.  Hearings ay e
continued or adjourned from time to time anl, in the interim. the vourl way make any
orders as it deems in the best intere<tz of the minor in accordance with the provisions of
Arctions 260.011 to 26000, The court shall eselude the peneral public from these
hearings und shall admit only e persons wha, in the diseretion of the court, have 3
direct interest in the case or i the work of the court; cxeept thid, the conrt shall opuen G
hearings 0 the public in delimuency procecdings where the child s allegged to e
committed an offense or has bevn proven to have committed an offense that woudd be o

Henaring

Co i o o toent as o parent ol the child has fived wily
per-cochne e Gl ot - b AL the hir
heanmge fodlonvange the thieye o gt ot hall b whether thee child b el
woth o grandparent warthon e ast tao v cveret that the comt seed ol gnal e (hae
segeany of e petsiioe sttt il bt foet beeoaath et dunng et
posead Fietupe b oty g, Wit arent b W eeecs a0 e o sl b oo

felony if conumitied by an adult and the child was at least 16 veurs of age al the time of ! . -
the uffense. In all delinguency e o pevsan watned in e chansing elawse of e E (3) whether the parent has visited the child within the three months preceding the ﬁln"i
petition as a person direetly damcyed g person or property shall be eatitled, upon | f.llw wetition, unhzs extreme financial or physieal hardship or treatment fur '!‘r'.'""“’
pequest, o be pitified by the court sdminidrtor moweitimg, at the samed person’s st ‘;; A ..fnlt or chemical dependency or ather good caase prevented the parent from "'."“_'":‘
known address, of (1) the e ol gl el e or abiedicatory hearings, and ¢2) thee .ll"‘:lclhiil;' ot was uol in the hest interests of the child to be visited by the parent.
disposition of the enqe Adoption boormpes il b conductedd in aceapdanee with the: " infenanes of repular conthiel or communication with the agency or person
provisions of aws reldmg to whption () the maintenance of reguk o

. . . ) ) semporarily 1esponsibile for the chill; . . e
Subd. In. Right to pinticspate in procecdings. A child who s the subyect of o ! . . spriteness anl adequacy of seevices providled or offered to the parent to

petibon, and the parests, snavdin, or el cnstodian of the chibd Jave the rigdt 1o ; 17} the approp! .;l, Y ’
parteapeate i all proceedmecs on e ntes Ay erodporent of te child has avipht 1 : faeaiitate b reunie . okl b Likely G0 bring ahout tasting parental adjust
! iy v bether alditiond :_'"'|"'_":t;”\‘“"'""'”,' |.;|r|-|;l within an ascertamable geriod of toe,

£l

grartee i.':nlu‘ 1 the [ |illl|'

the grandprent wabin the 1o e ent etbing it return

tiyul ture of the o ffort made by the esponsible cocial service agency (o rehidabitate
{ e Dl * *

0, Lhe

e

o

qad veunite the Guamly |
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fully and cffectively informed of (e e ht hemg waiced
age, the cluld's parent, paardein ar custody;

contemplated by thas chagder.

JUVENILES

I cduldd is under 12 yoears of

w shall e any aaiver or offer any objection

m:.h)‘ W u;.\'or uf.u child's right 10 e vepresented by counsel provided under the juvenige
n“er .r'uas' ;;:;lai be an evpress waiver voluntagily and intelligently made by the child
7 the clubd has been fully and effectively informed of the rigght being w:u'\'u;l. In

determining whether i child has voluntarily

aml intelligently waived the right to counsel,

:l':: ﬁ;:l‘l":‘ shall ook to the totality of the: circumstances which ineludes but is not limited (a
mu'l ih: m:;. m:m;ru,\‘. miclhgener, nlufflli.ml, experience, and ability (o comprehend,
i p e.mu competence of the chikl's pavents, guardian, or guardian ad litem

> court accepts (he childx waiver, it shall state on the record the findnyrs and
canclusions that (orm the lasix for its decision to accept the waiver K

:.m:nzd;n:by faws l!l'.‘),\.r. .N. § L Iam_( 1986, . 361, § ); Lawse 1996, ¢ 444; Jaws 19% ¢ 16
. Aws BWE, 168 Sp. o B ant. 1, § 82 Laws J9T. ¢ 320, 8§ 1.2 daws 198 ¢ 411, .Eﬁ 61,

efl. Aug 1, 1M Laws L98 ¢ G, £S5 1N to 20,

1985 Amcudment.  Adeddend subul, 4
1906 Amendmenin. Laws Ioi, o 5], "R

addedd, Lo the semtence in sulul, | vedquiring: e
court to exclude the gencral pubdic aml admit
only thore with a direct witerish, the exceplnn
for delinqueney procoedings myvol g an g
offense that woubl be 4 febony il commitied by
an aduh. '
) Laws 1986, ¢ 444, § 1, reumnad gremader specif-
ic references  applcable  to hanzn e
throughout Minn Stats by adopding by referepe-
proposed amenduwnts for ach reve o prepaad
by the reviror of statotes purnant to bows
1984, c. 4R, § 20, aned covtifiod amd Gled wth the
secretary of slate vn Jaw. 21, 1986 Section 3 oof
Laws 1986 ¢. 144, provides thit the snemdient s
“do mot change the sub: tawe of the statntes
amended.”

_l.wo 1986, . 446. §§ 1. 2. inserted e prowi
sione pertaining 1o the right 1o particigale in
precevdings; in sulnl. K, desynated the first
paragraph us par. (a) and, iu par. () inserted
“voluntarily and™ in the first sentene, il add

5 od pars. (b).

1947 legialation

laws 1987, ¢. 331, § 1. in the fourth =ontence
of subd. 1, iseried “ar has heen proven $o have
commitled an offense” following “'conunithid an
offenne.

Laws 1087, ¢, X143, § 2, rewrite subad Ba which
fiwevinusly read: -

“A child who ix the sulg et of 4 g tition. and
the parents, guardian, or co o ol the clubd,
sud any grandparent of the chidd a2 ith sl -
chikl has rosaded within the Joca teo v, b e
the right (o parteigeite in all 4 ocvee-haes o o
petition ™
1988 L eginintion

Tavs J9RR, o g *° 0o )
nation of pavented subae e gt preesad
s speciliod wosubed Lot poceod el Sy
wheeh fopme rhy vl

ety Wb, s .

e Bl ) e

Iy im!m;::.ﬂ-le for the parent o visit or ned in the
best interestr of the chill 10 be virited by the
parent;”

Laws JO8K ¢ 514, § 10, provides that chapter
abbis elfective August 1. 198R, and applics ta
1ebitions for tevmition of parenta) rights filer}
el pliseermnent beytinn on or alter that date.

bass 1K, e 672 sl 1 substitote o “vchld
alegzedd to b delinguent, i need of protection o
Services under sectun 206015, sabubivicion
chov e (1) or (12). or a juvenibe ety effendey,
il heariges™ for “vhabd atbegred o b obetin
auent, a hadatuaad triant, s samawiy, 3 venite
(etty offendher, or 3 juveaib: aleohol or cantenbled
substanee of fesder, and hearinge’ aml “of fosy
for “hearing™ following “at heast 16 vears of e
at the tinw of the'; in sulnd. 4 substitated Cpre
ecrding alleging: a chibd’s necd for pProts oy of
serviesk wider section 260015, subddivision 2,
chwiees (1) o (L) for “proceeding alleping e
ghect or dependeney™; and in sabel. 43 sabstitt.
od "o any chibl in need of protection or seeiees
procecding” for “ln any degendency. negdect,”,

Uross fleferencen

Appointment of connsel, sce generatly Juve
nife Court Rulex 3, 4. '

Atlewdanee, see Juvenile Cowrt Koles 701,
SOl 20, 1),

Contimuanees and advancenents, reaconibile
time o geand canse, eoe duvenile Conrt e«
200, 15 .

Caunrel, ripht to,

Aibviee of ripeht,
Aot Joudy,

Sewe Javemde Comt g

Clabl, s Jucewls Conrt Rules 104, o
0y

Caendhan, <o incale Congt Ralee f o0
10y

Goeslan sl hton, oo Dok 6y
Hal gt o

Do o0y e O g o e e e
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Enebasion cant ab: ence, cladd and other persans
at hearings, see havepile Court: Hules 702 to
700 3208 1o 1204,

Guardian ad litem, sce Juvenile Court Rules 5,
11

articipation, right of, )

Chabd, see Juvensdle Court Rules 3.01, 39.-
[}

County attorney, see Juvenile Court Rules
KA XX

County welfare board, see Juvenile Court
Rules 30.03.

Guardian, ace Juvenile Court Rules 3.03,
$0.02.

Guapdian ad litem, see Juvenile Court
Rules 2004

Farent, see Juvenile Court Rules 3.03, 39.-
02,

PPetitiomer, see Juvenile Counrt Rules 49.05.

Wasver of righis,

Counsel. right to, see Juvenile Court
Rulea 1502, 001,

ltecordig, see Juvenile Court Rules 1504,
0.

Right to remain sileat, see Juvenile Conrt
BEufes 601,

Ryhts  generally,  see
Huder 1503, 0l

Juvenile  Counrt

Liw Review Commentaries

Juvends conet legishative reform and the seri
ons veany: offendes: Dismantling the “rehabibi-
tne weal”. Barry G Feld 1981 65
Mina Law Review 167,

Caivers of counsel in 1986,

juvenile couris.

Nutes of Declaions

1. Purpose of hearing

Dependeney and neplect statutes create tem-
porary remedy, itended o eosure the vn-ll‘gn
of the miner chibd, with the ultimate goal heing
to 1eturn the child (o the pacents.  Matter of
Welfare of M MR, App 1904, 350 N.W.24 422.

Termination of parental rights
Wheto record showed the imabnlity of mathers,
whe was precontly incarecred afier heing con-
vietedd of murdering anather of lor infadds, to
care for dwer proviens children, aml wherse there
wit ceidenee that chidd’'s normal development
s linadered by visors wath mother and that |_I\c
wother wie prvehielpowatiy dintusbed, e child
wan o aweprkocteed chibl ard in fuster care” such
1ot Lermitiog ether < paarental rigzhts would
Vs U snlerests Matter o Welfure
N e

[T 1A
e Anp et

b

S0 W U antere st of i
of dabl w e Tutare ou by s
! R e Fo vedenaes

FEURATE S ol

oo foreran

™

ciently nature o make such a choice

§ 260.155
Note 14
Matler ol
Wellare of MM.B, App. 1984, 350 N.W 24 412

9. Pacental fitnesn

Presumption ia that a pareat is a (it an
suitable person to be entryrted with the care ol
his child; that presumption extends to situations
in which the special care and reatinent require
must he entrusted o profeasionals if the parents
are sble W provide special care and treatwmen:
and are willing to cooprrate with the (reatinen
program. Matter of Welfare of M.M.B, Apy
19R4, 360 N.W.24 432.

Fvidence of past fallure to provide special care
to the child in the home is not & primary faclor ic
determining whether parents can provide specia
care through a residential treatinent progran
and thus should have child returned to ther
following dependency determination. Matter vi
Welfare of MM.B, App.1984, 350 N.W.24 422

10. Guardian ad litem

Guardian ad litem for minor child whe was
recciving AFDC benefits was entithd 1o abao
lute unmunily in mother's action in which she
alleged that guardian ad litem failed to act in
beat interest of chikl when he accepted child
support settlement which resolved Liological £
ther's past, present and future obligations. Tin
dell v, Rogonheske, App 1988, 421 N.W.2d4 340

1. Counnet .

Counsel appointed to represent child in de-
pendency adequately reprenented .
child's interest, thus permitling court to waive
appointment of guardian ad litem, even though
counsel did not atlend every hearing, in light of
consistent and carelul consideration of court to
needn of child. Matter of Welfare of .0, App.

" 1996, 383 N.W.24 182

14. Conduet of procecdings

Pother's right o due pruoceas was vinlated
when tris] court did net provide him with oppor-

to respond to recommendation from coun

mley'o office, upon which trial court relind
exchusively in making its disposition callingg for
suspension of all father's visilation rightx with
daughter unless father completed treatnient pro-
gram for sexual shusers and rejecting fathor's
requested treatment program. Matter of Wl
fare of N W App. 1987, 405 N. W .2d 512

Triad conrt did not ere in terminating pareanial
righta of father who had been convicted and
imprivencd for abuse of hix child when his con
victn was on appes! and he refused ta tabe
atand (0 testify in hia own bebadf o pecitho m
hght of evidence that chibd, who was v hy
mentally and physically hamhcappaed soae uht
Cof fathy s malaeatment Dl et of (1R
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Cross References

Dimpoonitions, delingisent chibd, s § 200, 188, .

Law Review Commentarics

Adminaibiilty of evidewe, juvenile Juvenlle ot rales,  dtagponttion
hoeariugn. 1000, 64 Miun. law Be-  provisless. W00, 54 Mg Law e
view 00, view Xi7.

Delinguency  provevdings —falrness Varestad  commdlivent of  ailonorn.
fur wicumn).  Thowas A, Welch, 10000 Slnnelise 5.0y, 37,
Mareh 1000, 80 MNinn. low Meslew

. v enicaen 34 Dged amed o the
courl lll “" ('("lllﬂ"}'l“,\' dilses i perian nan
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cluuse of the petition as a person divectly damaged in person m
property shall he entitled, upon request, to be notified by the
clerk of court in writing, at his last known address, of (1) the
dutg pf the reference or adjudicatory hearings, and (2) the dia-
position of the case. Adoption heavings shall be conducted iu
accordance with the provisions of laws relating to adoptions.

Sub_d. 2. Appointment of counsel. The minor, parent
guardian or custodian have the right to effective assistance ol' |
counscl. If they desire counsel but are unable to employ it, the
court shall appoint counsel to represent the minor or his parents

0.
. or guardian in any other case in which j
) Libeary Reforences : pointment is desirable. "1t feels that such an ap-
lnfunts SN,
' 1 Subd. 3. County attorney. Except in adoption proceedings,
o the county attorney shall present the evidence upon request of
I ta general the court. :

s, A okeoans- W [} wwer (o order paychi- . . . . ¢
ul:v.::: ummr.:::::l‘;:ru n.l'r‘::::. ::::‘l:v:l‘l:”]:q:I:b:null'ul c-xumhm‘llc:u of bUb‘d- 4. (_.uardmn ad litem. {(a) The court shal) appoint u !
wluncen ure relevant (o and wdudsil-  Juventle l:: wun'-‘n:.n::nu::l“::‘::r: ::: f:m'dm" l:d me"tl to l";’:'et'l the inltcl'csts of the minor when it :
e b w refereme bearbig for par cotest of & referuce e pears, at any stage of the proceedings, that the minor is with-
::“‘;':.::.::"'::“':‘:r:"::::" .f:""': “: :.::,':“:::::“.,:M;?,l::.',:u: 3‘::::“*:.;.':.‘,: ’ out a parent or guardian, or that h.is parent is u minor or incom-
threat to publie safrty. Welfure of  with athwe evidewe o cenchilng e pel.en@, or th‘ut his parent or gunrdian is indifferent or hostile Lo
A0 D v Niate, JOND, K3 NOW2E 2 Genminathin un to whether or st ju- the minor’s interests, and in every proceeding ulleging neglect or

Where prolsble cause detersaiin. :;:f:;‘:;,‘:“':",‘"_:':“:‘.:“'f"'::f’ Kubuty or dependency. In any other case the court may uppoint a guardi-
an ban bees mude, rinl conet, dn ltx an ad litem to protect the interests of the minor when the court

feels that such an appointment is desirable. ‘The court shall ap-
point the guardian ad litem on its own motion or in the manner
260.155 Hearing o provided for the appointinent of a guurdian ad litem in the dis-

Subdivision 1. Gemerul. Except for heurings arising "',‘"‘_"'" trict court. . ‘
section 260.261, hearings on any matter shall be'nwuho':: :f,:\:i’- (b) The court may wiive the appointment of a guardian ad
and may be conducted in an inlorlnn.l manher. a‘:dn:h law of litem pursuaut to clause (a), whenever counsel hus been appoint- |
dence promuigated Nm‘. to'ucllon 480.059.1 . e| » a ed pursuant to subdivision 2 or is retnined otherwise, and the
evidence shall apply in .d)“d“‘t“? proceedings involving . ‘ court is satisfied that the interests of the minor are protected.
child alleged to be delinquent, s habitual truant, a runaway.it - dian ad lit suant to claus

. tty offender, or a juvenile alcohol or controlled sub- i (c) In appointing a guardian ad litem pursuant to clause (),
Juvenile r‘e nder, and hearings conducted pursuant to gection ‘ the court shalk not appoint the party, or any agent or employce
;:"J.‘:;soex:ept io the extent that the rules themselves Dr(‘w.i-‘lie § thereof, filing n petition pursuant to section 260.131.
that they do not apply. Hearings may be continued :I ‘.; : Subd. 5. Waiving the presence of child, parent.  Except in
journed from time to time and, in the interim, the cow m“{- ) delinquency proceedings, the court may waive the presence of
make any orders as it deems in the best interests of the?‘l;"‘ _ : the minor in court al any stage of the procecdings when it iy in
nor in accordance with the provisions of socthus 260.011 Fc)l-‘. g the best interests of the minor to do so. In a delinguency pro
01, ‘I'he court shall exclude the general l“"""“ from _u'céc. u.nlr ceeding, after the chitd is found to he delinguent, the court may
tnges aned shall adaut only those persons who, " “:;. d:::;:.rl:‘;“l;“. excuse the presence of the child fran the heaving whien ‘Il b

: ; "W h 0 s st inbereds of the chi . ALY Brocee
the court, have i direct interest in the case or i o it the best interests oi the LIII'('..f.lt do so Tanany procecding the

L
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court may temporarily excuse the presence of the parent or
guardian of i minor from the heaving when it is in the best in-
terests of the minor to do so.  The attorney or guardian ad litem,
if any, has the right to continue to participute in proceedings
during the absence of the minor, parent, or guardian.

Subd. 6. Rights of the parties at the hearing. The minor
and his parent, guardian, or custodian are entitled to be heard,
to present evidence material to the case, and to cross examine
witnesses appearing at the hearing.

Subd. 7. Factors in determining neglect. In determining
whether a child is neglected and in foster care, the court shall
conaider, among other factors, Lhe following:

(1) The length of time the child has been in foster care;

(2) The cffort the parent has made to adjust his circum-
stances, conduct, or condition to make it in the child’s best inter-
est to return him to his home in the foreseeahle future, including
the usc of rehabilitative services of fered to the parent;

{3) Whether the parent has visited the child within the nine
months preceding the filing of the petition, unless it was physi-
cally or financially impossible for the parent to visit or not in
the best intevests of the child to be visited by the parent;

(4) The mnintenance of regular contact or communication
with the agency or person temporarily responsible for the child;

(5) The appropriateness and adequacy of services provided or
offered to Lhe parent o facilitate a reunion;
(6) Whether additional sevvices would be likely to bring

about lasting parental adjustment enabling a return of the child
to the parent within an ascertainable perind of time; and

(7) The nature of the efforlt made by the responsible social
service agency to rehabilitate and reunite the family.

Subd. 8. Waiver. Waiver of any right which a child has un-
der this chapter mast he an express waiver intelligently inade by
the child after the child has been fully and effectively informed
of the right heing waived. 1 i child is under 12 years of age,
the child's parent. guardian or custodian shall give any waiver
ov of fer any objection contemplated by this chapter.

wa 1900 o 6th § 220 Amended by Laws 1976, ¢ 200, § 1 Laws
Faws §O5LY4, §

TOTR, ¢ 602, 6, ot Julv 1 PR Lanwa 1980, ¢ 580, §§ 12 1o 16, eff.

Aug. L 1980 Lo s 182 o, AL S 12, eff. Aug L, 1942,
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Interim Commission Comment, 1959

Comparable provisions are found in Minn.St.1967, §§ 260.-
02', 260.08, 260.11, 260.13, and 260.24, and are discuased in de- |
tail under each subdivision below.

Subdivision 1. The first sentence of subd. 1, prohibita a
Jury trial, except for prosecutions in district juvenile courts
for the crime of contributing to the delinquency or neglect of
& minor. Under the former law there was no provision for
jury trial in a probate-juvenile court. Exeept in the 4th ju-
dicial district, either the parties or the judge could demand s
jury trial in proceedings in a district juvenile court under the
provisions of § 260.02, sentence 2. The Judges’ Code, page 7
recommends no jury, as doen the old Standard Juvenile Court
Act, and also the “Standards”, page 56. Wisconsin, W.S.A. §
48.25, subd. 2, provides for a jury trial on demand. Profes
sor Paulson’s opinion, in hia discussion of the question in 4
Minn.Law Review 547, at 569, is that a jury trial is not de
nirable. The view has generally been taken that atatutes pro
viding for the custody or commitment of delinquent or iucor
rigible children are not unconstitutional by reason of fuilus:
to provide for a jury trial, where the investigation is into the
status and needs of the child, and the institution te which th:
child is committed is not of a pennl character, (see 31 Am
Jur. Juveuile Courts, see 67; and Anaolation in 43 A.LLR.2
1129).

The first sentence of subd. 1, also provides that the hea:
ing may be conducted “in sn informal manner”. Sectlic
260.08, paragraph 1, the last sentence, provided that the cou
“shall procecd to hear the case, and may proceed in & suinmu
ry manner”. The new language is intended to describe th

dard Juvenile Court Act, section 17, and the “Standards”
page B4, favor an “informal” hearing. Wisconain, W.S.A. ¢
48.25, subd. 1, specifiea an “formal or informal” a procedure a
the judgc desiren. The Judgen' Code, puge 7, apecilies a:
“informal hearing” conducted “with due regard for the vight
of the child and his parents”.

Sentence two of aubd. 1, authorizes the court to conting
the hearing from time to time, and to make such orders as ¢
deems in the best interests of the minor in accandanee witt
the provisions of the juvenile court art.  The provisions of
26011, third senteonce, and § 260.13%, first senteace, provide
the court with the same anthority after making u deteriing
tion of delinguency, neglect, or dependeney.  The Judges
Conde, page 7. provides for the continuisice of heavings, dur
ing which tune the court may make such orders as it deeo
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i the best interests of the chikl. The new Standard Juvemie
Court Act and Wisconsin, W.S.A. § 4425, subal. 1, provide
mevely that the hearing may be adjonrncd from time (o tisnee,

The third sentence of sulul. 1, providing for confidential
hearings, in a restatement of the first pgtence of § 260.24.
Wisconsin, W.S.A. § 18.26, subud. 1, the Judges’ Code, page 7,
the new Standurd Juvenile Court Act, acction 17, and the
“Standards”, page 59, ugree with the provision. (Confiden-
tiulity of records is treated in § 260.161.)

T'he last sentence of subd. 1 is intended to dirvect the juve-
pile court to follow the prucedure of the adoption laws when
conducting an adoplion heuring.

Subd. 2. The compurable provision is found in § 200.08,

_next o the last paragruph, sccond sentence.  The new subdi-

vision differs in that it gives the purent, guardian, or cus-
todian, us well un the minor, the right to counscl, and ve-
quires the court Lo appoint counsel il they desire counsel hut
ave unable to employ it.  This provision is derived from the
new Standurd Juvenile Court Act, section 16(2).  The court
is ulso empowered Lo appoint an atforney for the minor or his
parents or guardian i any other situation in which it feels
this is desivable.  ‘This provision gives the court authority to
act where the parents or guardian fail to sce the necessily of
counsel in a situation where counsel is necessary o protect
the minor's intevest, (sve Op.Atty . Guen,, 268-H, April 1,
1958). Professor Paulson favors counsel for all juvenile of-
fenders after the petition iy filed, (see 41 Minnlaw Review
547, pages 6568-573). The Judges’ Code, page 7, preserves
the former language. Wisconsin, W.S.A. § 48.25, subd. 6, is
similar to the Judges’ Code.

Subdl. 3. The comparable provision is found in § 260.08,
next (o the lant puragraph, seatcnce 1. The new subdivision
differs (rom formwr law in that it requires the county attor-
ney to “preseat the evidence” instead of “appear for the p.eti-
tioner” in all counties, not just those over 160,000 population,
when the court so requestls. This is the procedure presently
followed in liennepin County, (sce Report on flennepin (:(tu!l-
ty Juvenile Court and Probation Services to Delinquent Chil-
dren, 1956, page 17). Sol Rubin, counsel Lo the N.P.P.A.
criticizes the present provision as bringing in the agmospherc
of a prosecution, or at least an adversury aspect which x_;hould
be avoided.  However, there are situations where facts must
be extablished and the court or its stuff should not be ve
quired to e hoth judge and advocate.  The need to hxf\'e evi-
I by the county atloraey wits cmphasized h’y
| ) discussions at thewr annual insti-
121 1, June 9, 1918).
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Subd. 4. This subdivision nahes wandatory and clabo-
rates upon the provision of § 260.08, fir:t pu.raur:uph_ s
tence 9, which states that “1n any case the judge may appoint
some suitable person o act in beball of the child” The
Judges' Code, page 6, recommends the appointment of @
guardian ad litem when the child’s parents are ninors or -
competent. ‘The Standards, puge 55, recommend uppointment
of a guardiun ad litem where the child is without a parent o¥
guardian, or where they e hostile Lo his intevests. Wiscon-

‘sin, W.S.A. § 48.25, subd. §, prrmits the conrt to appoint i

guardiun in any case in which it feels such an appointment s
desirable.  (The Minnesota Supreme Court, in In Re Wretlind,
1948, 226 Minn. 654, 32 N.\V.2d 16}, held that probate
court, because of fuilure to appoint a guardian ad litem and
require service of process upon him hud wo jurisdiction to or-
der the commitment of & twelve year old allegedly incompe-
tent child to the state school for the feeble minded, notwith-
standing the personal appenvance of the child’s wother and
stepfather, who, having filed the petition initiating the pro-
ceedings, were adversary parties, and notwithstanding the ap-
pearance of the county attorney.) The procedure followed in
appointing a district court wuardian ad litem ia included o
provide some uniformity throughout the state in the appoint-
ment of i guardian ad litem.

Subd. 5. Subdivision § is intended to state the circum
stances under which i court nay either excuse or waive the
presence of the minor, his parents, or guarvdian. Seetion
260.08, first paragraph, sccoml sentence and third from the
last sentence, vequire Lhe person having custady or contral of
the child to appear with the child. Various attorney geney
al's opinions have interpreted these provisions to mean that
the presence of the child is not specifically vequired at the
heaving. (See Op's.Atiy.Gen. 268 W, June L1, 1930, 268 B,
Aug. 31, 1939, and No. 203, I'. 360, 1952.) However, in all of
these cases the children were infants.  Dean Wigmore and
Professor Paulson would not allow the presence of a child
be waived in a delinguency procecding becuuse they fecl that
the child canaot make a truly effective reply to evidencesun
less he knows what it is amd who said it.  (Sec Wigmove o
Evidence, Vol. 5, 3 ed., see. 1400 and Paulson, 41 Minn bay
Review 047, at 561.) The “Standards”, puge b, are contrar
to Wigmose and Paulson to the extent that they would adlos
waiver of the chibld from the hearing if his counsel ix allowe.
to remain.  The Judges' Code, page 7, permits temporia
waiver of the culd or his parenty at any time, without men
tion of the presence of counsel.  The new Stundard Jurvoinld
Conrt Act, sevtion 14, and Wisconsin, W.S ALY AR.25, ~ubal
pernnt the court Lo wane the prosence of the clald, oudy,
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any stage of the procecdinga. Subdivision b6 is an atiempt to
sicer a middle course here, by giving the court the authority,
when it is in the best interesta of the minor to do so, to waive
the presence of the minor in court in any proceeding except de-
linquency praceedings. It in intended that the provision stat-
ing that the minor may be temporarily txcused from a delin-
quency hearing alter delinquency is delermined will give the
minor the right to be in court and confront witneases, yet
will authorize the court to excuse him temporarily during the
disposition stage lo talk (o his parents or others about mat-
ters which might undermine the minor's confidence in his
parents. When it is in the best interests of the minor to do
80, the court may alse temporarily excuse the parents from
the hearing. Thia provision is intended to give the parent
the right to he at the hearing, yet authorizes the court (o ex-
cune them (or the purpoacs of conferring with the minor out
of their preacnce. The lust sentence of subd. § is intended to
assure the ahsent person of some sort of represcntalion dur-
fng his abacnee.

Sulul. €. Thin provision in new. The idea is devived from
Minnenota Statutes, § 672.12, clause (b)—the Uniform Arbi-
tration Act, and & U.S.C.A. § 1006(c) --the Federal Adminia-
trative Procedure Act.  The new nubdlivision is intended to
outlive the basic rights of the individuala involved in the
hearing without codifying the rules of cvidence, many of
which are inappropriate to the setting und unnecessary in a
case trivd hefore n judge vather than a jury.

Histosical Nete

eonrt, hisvee n dieeet Juterest o the

JUVENILES § 260.1

uthe petty offewder, or u Juvenlie ). Lawn
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§ 43-23-11 PuBLIC WELFARE

direct interest
therein.

[t shall be

attorney to apj
for the heariny
and if not pr:
may appoint s
the petition u
person having
violation unde
tnal by jurv v
commencemer
[t shall be :
attorneys’ fee:
ability of the
delinquent ch
In every «
results in a

appointed to

SOURCES: Cod
eff from anc

Dependent Children, Forms 48-50 (citation to custodian of child to appear and -§
show cause). )

15 Am fur Pl & Pr Forms (Rev ed), Juvenile Courts and Delinquent and -

Dependent Children, Form 51 (order for service of citation in custody hearing by
publication).

14 Am Jur Trals, Juvenile Court Proceedings, §§ 2040 (rights and privileges A
of juveniles and parents).

14 Am Jur Tnals, juvenile Court Proceedings §§ 47-49 (obtaining release of
juvenile).

14 Am Jur Trials, Juvenile Court Proceedings §§ 50-55 (detention hearing).

14 Am Jur Trals, Juvenile Court Proceedings § 63 (notice requirements).

§ 43-23-13. Warrant for failure to obey summons.

If any person summoned as herein provided shall, without
reasonable cause (the judge to determine what is reasonable
cause) fail to appear, he may be proceeded against for contempt of
court. In case the summons cannot be served, or the parties
served with summons fail to obey the same, or in any case when it
shall be made to appear to the court that the service of summons
will be ineffectual, or the welfare of a child requires that he shall
be brought forthwith into the custody of the court, a warrant may
be issued against the parent, parents, guardian, or custodian, or
against the child himself.

SOURCES: Codes, 1942, § 7187-07; Laws, 1964, ch. 328, § 7, eff from and after

passage (approved May 22, 1964). Cross reference:

As to hearings
As to adjudica

Research and P

Cross references—
As to warrant for failure to obey summons in youth court, see § 43-21-509.

Research and Practice References— 47 Am Jur 2d
47 Am Jur 2d. Juvenile Courts and Delinquent and Dependent Children §§ 34 ¢ quéj S. Infant
et seq. 15 Am Jur P
43 CJS, Infants §§ 50 et seq. Dependent Chil
14 Am Jur Tn

§ 43-23-15. Hearing; legal counsel; guardian ad litem for
abused or neglected child.

The family court shall at all times be deemed in session for the

14 Am Jur Tri

ALR and LEd A
Appointment ¢

purpose of disposition of cases under this chapter. All cases of th'S'“' in_chil
children shall be heard separately from the trial of cases against ,{’i’;hteg?'i‘n:i;
adults, at any place that the judge deems suitable, and the hearing termination of
shall be conducted in all cases of children in an informal manner .

under such rules as the court may prescribe, without regard to the § 43-23-1
technicalities of other statutory proceedings and rules of evidence, If the cour
and the judge may continue the case or adjourn the hearing from . the provisior
time to time. No proceedings by the court in cases of children may, by orde
shall be a criminal proceeding, but shall be entirely of a civil (a) Place t

nature concerned with the care, protection, and rehabilitation of 4
the child in question. The general public shall be excluded from
the hearing and only such persons shall be admitted as have a
94

care of a re
and direct; ¢




FamiLy COurTs § 43-23-17

v | i w : subpoenaed as wi
Luear ang] T interest in or who have been P s witnesses

(€Nt and | - hall be the duty of the county attorney or the district
'ring by B¥ey to appear in all such proceedings and present the petition
Btivileges WFhe hearing, if required by the court to do so, and if practical;

Ballif not practicable, without delaying such hearing, the court
R appoint some reputable, local attorney to appear and present
Lag). . ¥ petition in the hearing. Any parent, guardian, custodian or
s) Won having the legal custody of a child charged with any
BlStion under the provisions of this chapter shall be entitled to a
2¥by jury if request therefor is made at any time prior to the

‘ease of

x?ithoug Bmmencement of the tnal.
ynable. Ishall be the duty of the family court judge to award and fix
1pt of.. WWorneys' fees commensurate with the services rendered and the
b‘artics Bility of the parent or parents to pay in all cases involving a
vhen it 8% Nquent child or children.
nons: Th-every case involving an abused or neglected child which
L.shall Wults in a judicial proceeding, a guardian ad litem shall be
nt may Bpointed to represent the child in such proceedings.

1, OF | FOURCES: Codes, 1942, § 7187-08; Laws, 1964, ch. 328, § 8; 1977, ch. 474, § 6,
eiyom and after July 1, 1977,

1d af
ter Cross references—

FAs to hearings in vouth court, see §§ +3-21-309, 43-21-601 to 43-21-603.
-to adjudication in youth court, see §§ 43-21-551 to0 43-21-361.

. R irch and Practice References—

~ 47'Am Jur 2d, Juvenile Courts and Delinquent and Dependent Children §§ 44
§§34 § Btseq.
L. 43 CJS, Infancs §§ 50 et seq.
: k15 Am Jur Pt & Pr Forms (Rev ed), Juvenile Courts and Delinquent and
Dependent Children, Forms 61, 62 (appointment of awtorney for minor).
1 . 4 Am Jur Trials, Juvenile Court Proceedings §§ 26-30 (nght to counsel).
for j f14 Am Jur Trials, Juvenile Court Proceedings §§ 56-73 (adjudicatory hearing).

s

ro

ALR and L Ed Annotations—

- the ppointment of counsel in juvenile court proceedings. 60 ALR2d 691.
- of Right, in child custody proceedings, to cross-examine investigating officer
Minst Rhose report is used by court in its decision. 59 ALR3d 1337. ‘

arin Right of indigent parent to appointed counsel in proceeding for involuntary
" g - Eriination of parental rights. 80 ALR3d 1141,

gr:(:': R S 4:2—23—17. Adjudication; placement; status of child.
p ‘om' ] f the court finds that the child is neglected or delinquent within
[_,cn fiSprovisions of this chapter, it shall so adjudge and decree, and

civil - R23Y; by order duly entered, proceed as follows:

of % i) Place the child under supervision in his own home or in the
m RIeof a relative, under such terms as the court shall determine
fid direct; or ‘
3 95
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§ 211.211

setion 633.120, RSMo, respectively, the director of
Bent of mental health, or his designee, shall so notify
of the division of youth services and shall return the
N custody of the division.

WIS hild for any reason ceases to come under the juris-
W% the division of youth services, he may be retained in a

WRealth facility or mental retardation facility only as oth-
Bprovided by law.

50 Gl‘v 5 1-)

e Library References
Vi tl 221,

FU13210.  Repealed by L1967, p. 642, § 1

R - Historical Note
L* IThé- repealed section, relating to  R.S.1939, § 9682,
S¥thority of juvenile court to appoint R.8.1929, § 14145,
. q probation officers, was de- R.8.1919, § 2600.

‘from: L.1011, p. 177.

See, now, § 211.381.

11.211. Right to counsel before commitment to training

L f schools
L

- Before any juvenile shall be committed to the division of
youth services, he shall have the opportunity to have and be rep-
" £ resented by counsel at a hearing held for that purpose.

(L.1957, p. 642, § 1 (§ 211.215).)

Law Review Commentaries
Juvenile social records and crimi. Proposed legislation on juvenils
nal discovery. 33 Mo.L.Rev. 113 courts. John M. Speca, Floyd A.

(1970). White, Jr., 40 UMKC L.Rev. 129

Legal ald to indigents. Orville (1972
Richardson, Daniel P. Reardon, Jr. Rols of attorney in juvenile courts.
4 and Joseph J. Simeone, 19 J. of Mo. David A. McMullan, 18 J. of Mo. Bar
B . Bar 528 (1969) 512 (1962); 13 St. Louis U.L.J. (1968)
: 9.

Library References

Infants €208, C.J.3. Infants § 52.

Notes of Decisions

1. Ceastrustion and appiication _ his parents or his attorney, without

Juvenile court order directing exe- any hearing before any judge or oth-
cution of suspended commitment or- er judiclal officer or receipt of any
der, made without notice to juvenile, evidence, without any showing of

113
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41-5-511 MS

YOUth is present at the hearing, his counsel may waive service of -_‘ - 5-514. Admis

in his behalf. 3 : .
. & proceeding allegir
History: En. 10-1217 by Sec. 17, Ch. 329, L. 1974; amd. Sec. 5, Ch. 100, L.l )p an exu:]udmw

1947, 10-1217. -
4 B criminal matter ¢
Cross-References Court costs and expenses, 41-5-207, 8) evidence illega

Motions and other papers, Rule 7(b), When summons may be issue .
MR Civ.P. (ses Title 25, ch, 20). 46-6-301. Y 3 lish the allega
Parent may relinquish services and custody of , 3)i- an extrajudici
child, 40-6-235. E. Bt "is insufficient -
Red in the petitior
41-5-504 through 41-5-510 reserved. -~ s En. 10-1218 &
; " §71, L. 1977; R.C.A

41-5-511. Right to counsel. In all proceedings following the fil References
petition alleging a delinquent youth or youth in need of supervision$t its of the accused,
and the parents or guardian of the youth shall be advised by the cgk R Bcrimination and
the absence of the court, by its representative that the youth maysh 25, Mont. Const.
sented by counsel at all stages of the proceedings. If counsel is nog igsion of relevant e
or if it appears that counsel will not be retained, counsel shall bejag = gﬁi"‘:f“h‘:fiz
for the youth if the parents and the youth are unable to provigs i . -
unless the right to appointed counsel is waived by the youth andith o
or guardian. Neither the youth nor his parent or guardian may ¥ -515. Pen
after a petition has been filed if commitment to the department g 2 ' chapter :
of more than 6 months may result from adjudication. law at th

History: En. 10-1218 by Sec. 18, Ch. 329, L. 1974; amd. Sec. 6, Ch. 100, L. 13 the Mor
9, Ch. 571, L. 1977; R.C.M. 1947, 10-1218(3); amd. Sec. 1, Ch. 386, L. 1979'../ ". or other la:
484, L. 1981; amd. Sec. 60, Ch. 609, L. 1987. ~1 W% Ea 101218

I

Cross-References Representation of child, 40-4:20 ' -1 - 1977; RC
Rights of the accused, Art. II, sec. 24, Mont. Right to counsel, 48-8-101. - Rrences
Conat. Waiver of counsel, 46-8-102. B ersons nat

41-8-512. Appointment of guardian ad litem. The courg
of a proceeding on a petition under this chapter may appoint ¥
litem for a youth if the youth has no parent or guardian . app ogd
behalf or if their interests conflict with those of the youth. \ Fimd. Sec.
proceeding or an employee or represenutwe of a party my Doy '
as guardian ad litem. ' 7 throv

History: Ea. 18-1218 by Sec. 18, Ch. 329, L. 1974; amd. Sec. 6, Ch. 10., 4 R
9, Ch. 571, L. 1977; R.C.M. 1947, 10-1218(4).

Cross-References Parties to paternity pro
Appointment of guardian ad litem, 25-5-301. Guardian ad litem, 41-3 !

41-5-813. Right to confront witnesses. In a procee
a party is entitled to: i

(1) the opportunity to introduce evidence and oth
party’s own behalf;

(2) confront and cross-examine witnesses testifying againg

(3) admit or deny the allegations against the party in theg

History: Ea. 10-1218 by Sec. 18, Ch. 329, L. 1974 ua.s-e.C.Ci-l
9, Ch. 571, L. 1977; R.C.M. 1947, 10-1218(5).

iy
Cross-References -

Rights of the accused, Art. II, sec. 24, Mont. g
Conast.



JUVENILE CODE " 43212

43-272. Right to counsel; appointment; payment; guardian ad
litem; appointment; when; duties. (1) When any juvenile shall be
brought without counsel before a juvenile court, the court shall advise
such juvenile and his or her parent or guardian of their right to retain
counsel and shall inquire of such juvenile and his or her parent or guard-
ian ac to whether they desire to retain counsel. The court shall inform
such juvenile and his or her parent or guardian of such juvenile’s right to
counsel at county expense if none of them is able to afford counsel. If the
juvenile or his or her parent or guardian desires to have counsel appointed
for such juvenile, or the parent or guardian of such juvenile cannot be
located, and the court ascertains that none of such persons are able to
afford an attorney, the court shall forthwith appoint an attorney to
represent such juvenile for all proceedings before the juvenile court,
except that if an attorney is appointed to represent such juvenile and the
court later determines that a parent of such juvenile is able to afford an
attorney, the court shall order such parent or juvenile to pay for services
of the attorney to be collected in the same manner as provided by section
43-290. If the parent willfully refuses to pay any such sum, the court may
commit him or her for contempt, and execution may issue at the request of
the appdinted attorney or the county attorney or by the court without a

O
o>

. request.

-, (2) The court, on its own motion or upon application of a party to the
pu proceedings, shall appoint a guardian ad litem for the juvenile: (a) If the
g juvenile has no parent or guardian of his or her person or if the parent or

o

guardian of the juvenile cannot be located or cannot be brought before the
court; (b) if the parent or guardian of the juvenile is excused from partici-
pation in all or any part of the proceedings; (c) if the parent is a juvenile or
an incompetent; (d) if the parent is indifferent to the interests of the juve-
nile; or (e) in any proceeding pursuant to the provisions of subdivision
(3)(a) of section 43-247. :

A guardian ad litem shall have the duty to protect the interests of the
juvenile for whom he or she has been appointed guardian, and shall be
deemed a parent of the juvenile as to those proceedings with respect to
which his or her guardianship extends.

_ (3) Except in cases when there are special reasons why a particular
layperson would be the most appropriate guardian ad litem for the juve-
xAile, the court shall appoint an attorney as guardian ad litem. A guardian
ad litem who is an sttorney shall act as his or her own counsel and as
-sounse] for the juvenile, unless there are special reasons in a particular
case why the guardian ad litem or the juvenile or both should have counsel
in addition to the guardian ad litem. In such cases and in cases when the
guardian ad litem appointed by the court is not an attorney, the guardian
ad litem shall have the right to counsel, except that the guardian ad litem
shall be entitled to appointed counsel without regard to his or her finan-

. 33
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§43.272.01 INFANTS

cial ability to retain counsel. Whether such appointed counsel shall be
provided at the cost of the county shall be determined as provided in sub-
section (1) of this section.

Source: Laws 1981, LB 346, § 28; Laws 1982, LB 787, §12.

Cross Reference
Representation by public defender, see section 29-1805.07.

43-272.01. Guardian ad litem; appointment; powers and duties;
consultation; payment of costs. (1) A guardian ad litem as provided for
in subsections (2) and (3) of section 43-272 shall be appointed at the com-
mencement of all cases brought under subdivision (3)(a) or (8) of section
43-247 and section 28-707.

(2) In the course of discharging duties as guardian ad litem, the person
so appointed shall consider, but not be limited to, the criteria provided in
this subsection. The guardian ad litem (a) is appointed to stand in lieuof a
parent for a protected juvenile who is the subject of a juvenile court peti-
tion and shall be present at all hearings before the court in such matter
unless expressly excused by the court and may enter into such stipula-
tions and agreements concerning adjudication and disposition deemed by
him or her to be in the juvenile’s best interests, (b) is not appointed to
prosecute or defend the parents or other custodian of the protected juve-
nile but shall defend the legal and social interests of such juvenile. Social
interests shall be defined generally as the usual and reasonable e
tions of society for the appropriate parental custody and protectionand
quality of life for juveniles without regard to the socioeconomic status of
the parents or other custodians of the juvenile, (¢) may at any time after
the filing of the petition move the court of jurisdiction to provide medical
or psychological treatment or evaluation as set out in section 43-258. The
guardian ad litem shall have access to all reports resulting from any exam-
ination ordered under section 43-258, and such reports shall be used for
evaluating the status of the protected juvenile, (d) shall make every rea-
sonable effort to become familiar with the needs of the protected juvenile
which may include (i) visitation with the juvenile within two weeks after
the appointment and once every six months thereafter and (ii) consulta-
tion with caseworkers, physicians, psychologists, foster parents or other

custodians, teachers, clergy members, and others directly involved with
the juvenile or who may have information or knowledge about the cir-
cumstances which brought the juvenile court action or related cases and
the development of the juvenile, (¢) may present evidence and witnesses
and cross-examine witnesses at all evidentiary hearings, (f) shall be
responsible for making recommendations to the court regarding the tem-
porary and permanent placement of the protected juvenile, (g) shall

consider such other information as is warranted by the nature and circum-
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62.085

JUVENILE COURTS

placed child in custody of weifare division
did not preciude district court of another
county from entertaining subsequent petition
for adoption of child, because jurisdiction of
juvenile court under NRS 62. and former
NRS 62.070 (cf. NRS 62.082) was limited to
juvenile ‘proceeding and did not divest district
court of original jurisdiction provided by
NRS 127.010 in adoption proceedings. State
v. Bill, 91 Nev. 275, 534 P.2d {264 (1979)

No_ jurisdiction over person who com-

Attorney General’s Opinions.

. District court retains jurisdiction until
juvenile reaches 21. Under Nev. Art. 3, § 1,
relating to separation of powers, Nev. Art. 6§,
§ 1, relating to vesting of judicial power, and
NRS 62.040 and former NRS 62.070 (cf.
NRS 62.082), relating to district count's
onginal jurisdiction over juvenile matters and
retention of such jurisdiction, district count
has and retains exclusive jurisdiction in
juvenile matters until the juvenile reaches age
21. AGO 86 (3-25-1959)

mitted po delinquent | acts before 18th
:irthday. Whereedperson n’e? age of 18 bz:ars
ad not committed act of delinquency before
18th birthday, she was jnot ‘‘child” within  court retains jurisdiction. Whi
meaning of NRS 62.020, and provisions of  parole from Nevada girls training center all
former NRS 62.070 (cf. NRS 62.082) for ex- n&ptg of control over such girl are vested in
tension of juvenile court jurisdiction to age 21  officials of training center pursuant to NRS
did not applzy. Ewing v. State, 98 Nev. 81,  210.670. If parent wishes to object to action
640 P.2d 922 (1982) ‘ of officials, he can petition juvenile court
which committed girl for hearing on
because under former NRS 62,
62.082) committin
over girl. AGO 373 (1-3-1967)

Girl on parole under control of officers
of Nevada girls training center; juvenile
While is on

OFFICERS AND EMPLOYEES

62.085 Attorney: Appointment; fees and expenses.

1. If a child is alleged to be delinquent or in need of supervision, the
child and his parents, guardian or custodian must be advised by the court or
its representative that the child is entitled to be represented by 3n attorney at
all stages of the proceedings. If an artorney is not retained f8r the child, or
if it does not appear that an attorney will be retained, an attorney must be
appointed for the child, unless waived.

2. If an attorney is appointed to represent a child, the parents of that
child shall pay the reasonable fees and expenses of the attorney unless they
are indigent.

3. The parent, guardian or custodian may be represented by an attorney
at all stages of the proceedings.

4. Each attorney agpoimed under the provisions of this section is entitled
to the same compensation and expenses from the county as provided in NRS
7.125 and 7.135 for attorneys appointed to represent persons charged with
crimes.

(Added to NRS by 1961, 399; A 1973, 1577; 1985, 1389; 1987, 1298)

62.090 Master: Ap intment; training; compensation; duties.

1. The judge, in his discretion, may appoint any person qualified by
previous experience, training and demonstrated interest in youth welfare as
master. The master, upon the order of the judge in proceedings arising under
the provisions of this clﬂapte , Ay swear witnesses and take evidence.

2. Each master who is first appointed after July 1, 1981, shall attend in-
struction at the National College of Juvenile Justice in Reno, Nevada, in a

course designed for the: training of new judges of the juvenile courts on the
(1987 1734
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CHAPTER 604-A

ADEQUATE REPRESENTATION FOR INDIGENT DEFENDANTS
IN CRIMINAL CASES

604-A:1 Representation of Defendan:s. 604-A:4  Compensation of Counsel. T
604-A:1-a  Neglected or Abused Children, 604-A:5  Compensation Limited.

504-A:2  Appointment of Counsel. 604-A:6  Services Other than Counsel.
604-A:2-a  Additional Inquiry. 604-A:7  Rules and Regulations.

604-A:2-b Contract Attorneys. 604-A:8  Payment of Expenses.

604-A:2-¢c Determination of Financial Abil- 604-A:9 Repayment.

ity. 604-A:10 Records Required; Commissioner — %
6684-A: 2-4 Partial Eligibility. y
4-A:3

! of Administrative Services.
Duration and Substitution of Ap-

pointments.

CR0sS REFERENCES

Constitutional right to counsel, see New Hampshire Constitution, Part 1, Article 185.
Domestic violence proceedings, see RS 173-B.

Parole of delinquents, see RSA 170-H.

Proceedings relating to abused or neglected children generally. see RSA 169-C.
Proceedings relating to children in neec of services generally. see RSA 169-D.

Proceedings relating to delinquent chilcren generally, see RSA 169-B.
Public defender program, see RSA 604-3.

Right of arrested person to confer with zttornev. see RSA 594: 16.
Waiver of court costs and fees, see RSA 199; 13-b.

ANNOTATIONS

1. Applicability sel on the state. In re Heather D. (1981) 121
This chapter clearly and unambigucusly NH 547, 431 A2d 789.

guarantees legal representation only to adi- 2. Cited

gent defendants in criminal cases and to any

juveniles charged with being delinquent. and 51(8:“;5‘17 K'st ?-,u v. Howard (1969) MNH
imposes such obligation to provide legal cyun- ) ’

LiBRsRY REFERENCES
New Hampshire Practice

ALR
1 N.H.P. Criminal Practice & Procecure Constitutionslly protected right of indigent
§ 385 et seq. accused to appointment of counsel in state
court prosecution. 93 ALR2d 747.

604-A:1 Representation of Defendants. The purpose of this chapter
is to provide adequate representation for indigent defendants in criminal 3
cases, as a precondition of imprisonment, and indigent juveniles charged
with being delinquent in any court of this state. Representation shall inciude

counsel and investigative, expert and other services and expenses, including

process to compel the attendance of witnesses, as may be necessary for an
adequate defense before the courts of this state.

HISTORY

Source. 1968, 296:1. 1967, 422:1. 1473, . ~=1973. Deleted “other than petty offenses”

370:22. 1981, 568:20. I, eff. July 1,1981. following “misdemeanors” in the first sentence
Amendments—1981. Substituted “as a pre- and deleted the second sentence.

condition of imprisonment. and indigent juve- —1967. Inserted “or any juvenile charged

niles” for “charged with felonies or misce- with being delinquent” following “petty 9"

meanors. or any juvenile” in the lirst sentence. fenses” and substituted “provide for impris~4
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§¥ PUBLIC DEFENDER ¢ (

may be combined with that of any other bedy, agency or study

- administration and enforcement as here-

2A:158A~-24

group engaged in reviewing the administration of criminal justice.
The report shall include all pertinent data on the operations of the
office, the costs, projected needs, and to the extent experience may
indicate, recommendations for statutory changes, including changes
in the criminal law or changes in court rules, all as may be
appropriate to the improvement of the system of criminal justice,
the control of crime, the rehabilitation of offenders, and other
related objectives. ’

L.1967, c. 43, § 22, eff. July 1, 1967.

: Alloeation: Section 2A:158A-22 shall

tofore, pending enactment of acts to re-
remain in full force and effect for use, i

vise, repeal or to compile in Title 2C, see
§ 2C:98-3.

| 2A:158A-23. Oaths and affirmations

The Public Defender, the deputy public defender, the assistant
deputy public defenders and investigators attached to the Office of
the Public Defender shall have the power to administer oaths and
affirmations in relation to any matter within the jurisdiction of the
Office of the Public Defender.

L.1968, c. 371, § 2.
Historical Note

administration and enforcement as here-
tofore, pending enactment of acts to re-
vise, repeal or to compile in Title 2C, see
§ 2C:98-3.

Effective date, see Historical Note un-
der § 2A:158A-17.

Allocstion: Section 2A:158A-23 shall
remain in full force and effect for use,

2A:158A-24. Juvenile delinquent or juvenile in need of super-
vision; legal representation

Except as hereinafter provided, the Public Defender shall in the
manner prescribed by P.L.1967, c. 43 (C. 2A:158A~1 et seq.) provide
for the legal representation of any person who is charged as a
juvenile delinquent or as a juvenile in need of supervision and
where. in the opinion of the juvenile judge the prosecution of the

.. complaint may result in the institutional commitment of such per-
" omits

U .

Lig6H e 371, § 3. Amended by L1974, c. 33, § 1, eff. May 31, 1974.
.Qm, e Note

or as & juvenile in need of supervision”

. for “any other person under the age of
S 88A-17., . 18 who is formally charged with the
TThe' 1974 amendment deleted “NJS" commission of an act of juvenile delin-

quency”.
Allocation: Section 2A:158A-24 shall
remain in full force and effect for use,

ing of the parenthetical
subatituted “sny person
Ghrpd as s juvenile delinquent
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2A:158A-24

CRIMINAL PRO i

administration and enforcement as here-  yige, re or to compile in 'rm.
tofore, pending enactment of acts to re- § 2C-98-3 M P 20,

2A:158A-25. Minors; eligibllity for services

Whenever a person formally charged with an indictable offe -
or coming within this act, is under the age of 21 years, the quesuo 3
of eligibility for services shall be measured not only in terms of thi
financial circumstances of the individual, but also in terms of th
financial circumstances of the individual's parents or legal guard;
ans. The Office of the Public Defender shall be entitled to reeove;-
the cost of legal services from the parents or legal guardians ¢ s of;
such persons to the same extent and in the same manner uai.
provided under P.L.1967, chapter 43,' and shall have authority {4
require parents or legal guardians of such to execute and dehver
such written requests or authorization as may be requisite undef
applicable law in order to provide the office with access to records’
of pubhc or private sources, otherwise confidential, as may be of nd

to it in evaluating eligibility.
L.1968, ¢. 371, § 4.
! Section 2A:158A~1 et seq.

Historical Note

Effective date, see Historical Note un-
der § 2A:158A-17.

Allocation: Section 2A:158A-~25 shall
remain in full force and effect for use,

administration and enforcement as here
tofore, pending enactment of acts to re-
vise, repesl or to compile in Title 2C, see 3§

§ 2C:98-3.

Library References

Criminal Law e=641.
CJ.S. Criminal Law § 97%(1).

Notes of Decisions

1. Conm-\letlon and application

hAo:‘ " lormﬁlymhngod t.l:'h‘t
when person ¢ with an
mdmbhoﬂmuundcdumolzl
years the question of his eligibility for
urvaeuatpnbl_ieupcmutobomm

uiytm by
age of ad
{romm to ll!ormtpurpaa. State

;. Morgenstein, 147 N.J.Super. 234, 371

section that when a person formll!

charged with an mdlctablc offense 873

undcrdulgooleyandnquudu
of his eligibility for services at publie '
expense is to be messured not only in,
umofhuﬂnuulmummbnt
alsomumofﬁmncnlm
of his parents or legal guardian; hencs,

indigeney of defendant, who dunn(pd'
od between murder indictment and cowr
viction attained the age of 18 years and .

who sought trial transeript at public e

pense, was to be measured solely by °

e

9A:159-1 to &

Section 2A:159-1
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. 2A:150A-7,
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: 2A:150A-12.
2A:150A-13.
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Section 9:17B-3 changing age of ma- V. Morgenstain, 141 N.J Super. 518, 358,3
jority from 21 years to 18 years corre- A.2d 847 (L.1976) reversed on others 3

spondingly modified grounds 147 N.J Super. 234, 371 A.zd“-; -
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2A:159A-16.
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Chapter 32
Children’s Code

s rvamn.

' may appear as a party.

32-1-25.1. Place of temporary custody.

A child alleged to be neglected or abused shall not be detained in a Jall R
intended or used for the incarceration of adults charged with criminal offen "
detention of children alleged to be delinquent children, but may bg
following community-based shelter-care facilities:

A. a licensed foster home or a home otherwise authorized under th.
foster care, group care, protective residence; or
B. a facility operated by a licensed child welfare services agency He
C. a facility provided for in Section 32-2A.5 NMSA 1978; or = " )
D. with a relative of the child who is willing to guarantee to the eourt N
will not be returned to the alleged abusive or neglectful parent, guudm
without the prior approval of the court; or 4
E. any other suitable place, other than a facility for the care and re hIE
delinquent children to which children adjudicated as delinquent children mayH
under Section 32-1-34¢ NMSA 1978, designated by the court and which meeta h
for detention facilities under the Children’'s Code.

N
-“:n‘

History: 1978 Comp., § 32-1.25.1, enacted by Children’s Code. — See 32-1- - ‘.V»i'
Laws 1981, ch. 36, § 20. notes thereto. -

32-1-26. Detention hearing required on detained clnldre 7‘
determination; disposition.

A. When a child who has been taken into custody is not released but is'cH
(1) a petition shall be filed within forty-eight hours, excluding Saturda :

and legal holidays, and if not filed within the stated time the child shall be refes
(2) a detention hearing shall be held within twenty-four hours, excluding Sag
Sundays and legal holidays, from the time of filing the petition to determin
continued detention is required pursuant to the criteria established by the Childrejf
B. The judge may appoint one or more persons to serve as referees on a full- or pg
basis for the purpose of holding detention hearings. A probation officer shall
appointed as a referee. The judge shall approve all contracts with referees and &
their hourly compensation subject to the approval of the director of the admin
office of the courts.
C. Notice of the detention hearing, either oral or written, stating the time, p
purpose of the hearing shall be given by the person designated by the court to th§l
parents, guardian or custodian, if they can be found, and to the child if the petitiof
that the child is a delinquent child or a child in need of supervision. Prior to any chilkg
placed in the custody or protective supervision of the human services departm
department shall be provided with reasonable oral or written notxﬁcatlon
opportunity to be heard. At any hearing held pursuant to this subsection, the

D. At the commencement of the detention hearing, the judge or referee ahall ld
parties of their basic rights provided in the Children's Code and shall appomf"
guardxam and custodians, if appropriate.

E. If the judge or referee finds that the child’s detention is appropnate under they
estabhshed by the Children’'s Code, he shall order detention in an appmpm“ -
accordance with the Children’s Code.

F. If the judge or referee finds that detention of the child is not appmpntt'
criteria established by the Children’s Code, he shall order the release of the
doing, may order one or more of the following conditions: 2

(1) place the child in the custody of a parent, guardian or custodian °l' -
supervision of an agency agreeing to supervise the child; ‘
(2) place restrictions on the child’s travel, association with other pemn’ O
abode during the period of his release; or ‘

26
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= fention may be admitted by the judge or referee even though it would not be
v a.hearing on the petition.

B} ild is not released at the detention hearing and a parent, guardian or
s not notified of the hearing and did not appear or waive appearance at the
BT .aring, the judge or referee shall rehear the detention matter without
B jelay upon the filing of an affidavit stating the facts and a motion for

e

T

A 963 Comp., § 13-14-24, enacted by New Mexico Children's Code,” see 4 N.M.L. Rev. 119
"1’.« 97, § 24 1973, ch. 360, § 8; 1988, (1973).

B --d" office of the courts. — As o the For survey, “Children’s Court Practice in Delin.

TN

- quency and Need of Supervision Cases Under the
Rtive office cf the courts, see 34-9-1 NMSA Ny Rules,” see 6 N.M.L. Rev. 331 (1976).
P Code. — See 32-1-1 NMSA 1978 and For article, "Child Welfare Under the Indian Child

Welfare Act of 1978: A New Mexico Focus,” see 10
NGws. — For comment, “The Freedom of N.M.L. Rev. 413 (1980).
BNG: The Confidentiality Provisions in the

% Basic rights.

hild subject to the provisions of the Children’s Code is entitled to the same basic
n adult, except as otherwise provided in the Children’s Code.

Bfter due notice to the parent, guardian or custodian, and after a hearing
Ming indigency, the parent, guardian or custodian is declared indigent by the court,
88 defender shall represent the child. If the court finds that the parent, guardian or
¥is financially able to pay for an attorney but is unwilling to do so, the court shall
3 parent, guardian or custodian to reimburse the state for public defender
gation.

Derson subject to the provisions of the Children’s Code who is alleged or suspected
K" delinquent child or a child in need of supervision may be interrogated or

['s

d without first advising the child of his constitutional rights and securing a
intelligent and voluntary waiver.
Jite any statement or confession may be introduced at a trial or hearing when a
Rieged to be a child in need of supervision or a delinquent child, the state must
i the statement or confession offered in evidence was elicited only after a
telligent and voluntary waiver of the child's constitutional rights was obtained.

Qrmining whether the child knowingly, intelligently and voluntarily waived his
court shall consider the following factors: '

08 age and education of the respondent;
jbether or not the respondent is in custody;
B8 manner in which he was advised of his rights;
of questioning and circumstances under which the respondent was

g le

by 4 3

fﬁon of the quarters where the respondent was being kept at the time he

Jtiftie of day and the treatment of the respondent at the time that he was

Y

- = ntal and physical condition of the respondent at the time that he was

=
I, 2
2 O3 -

27
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da;’ehtion for failure to conform to the conditions originally imposed. -
W otention hearing, all relevant and material evidence helpful in determini i




FAMILY COURT ACT

Idren would be best served by
in foster care,
rather than by return to their par-
ents, was insufficient cause to justify
Matter of Apel, 1978,

’ their continuance
/’___,_/_...

his dismissal,

96 Misc.2d 839, 400 N.Y.S.2d 928,

Hervices Comumissioner’s application
for an extension of placement in fos-
ter care, a law guardian should, like
judge, be neutral, since, in addftion
to his role as counsel, advocate and
guardian, he serves also in a guasi-
judicial capacity in that he has some
responsibility, at least during disposi-
tional phase of proceeding, to aid
judge in arriving at a proper disposi-
tion; however, at some point in
hearing, he has a right to formulate
an opinion and then to attempt to
persuade judge to adopt that disposi-
tion which, in his judgment, will best
promote his ward's interest. Id.

5. Neglect proceedings

Family Court abused its discretion
fn proceeding to crial on permanent
neglect petition without presence of
child's court-appointed law guardian.
Matter of Holland, 1880, 75 A.D.2d
10035, 429 N.X.8.2d 129.

Where court, after being advised of
itw failure to inform pareots of their
children's rights to representation by
law guardian and to counsel prior to
commencement of neglect proceeding,
failed then to make any attempt to
cocrect its error, and it appeared ap-
pointment of law guardian was man-
datory, due proceas requirement man-
dated by this scction was violated.
Cardinal v. Munyan, 1968, 30 A.D-2d
444, 294 N.Y.8.24 180.
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8. Paternity preceedings

Where infant respondent was ably
represented throughout entire pater-
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8. Family offenses o

The Family Court Act does. hl
specific provisions for the appois
ment of n law guardian in cases arl
ing under article 7 or 10 and {n thesl
situations the appointment of a s}
guardian s mandatory. Bowey
article 8, which governs funll!
fense petitions, is not included in
mandatory language and the A
the appointment of & law guardias &
within the Judge’s sound d "
Rapp v. Rapp, 1979, 101 mlc.ﬁ y
438 N.Y.8.2d 154,

§ 249-a. Waiver of counsel ,” _ omitted).

g A minor who is a subject of a juvenile delinquency or pe: , InC the aboy
Py in need of supervision proceeding shall be presumed to lack .:d ac::md Ju
requisite knowledge and maturity to waive the appointment « of certain “w:‘e‘:

law guardian. This presumption may be rebutted only after. g
law guardian has been appointed and the court dctcmm- o)

88 capable
fagainst him,



| 1 of his - . , .
L"’v’a:og:ﬁ e:e mtyom | _hgarmx at which the l'ay g-uan'imn appears and pari?cxpates
t law guardian. Anon. pand upon clear and convincing evidence that (a) the minor un-
~smous, 1872, 70 Mise k"> derstands the nature of the charges, the possible dispositional al-
L'zd 897. ) ternatives and the possible defenses to the charges, (b) the mi-

*l mother of illegiti. nor possesses the maturity, knowledge and intelligence necessary
-tituted paternity pro- e : © A ¢

_putative father bye “to conduct his own defense, and (c) waiver is in the best interest

ifaulted and failed to of the minor.

Added L.1978, ¢. 513, § 1.

Art. 2 “ LAW GUARDIANS § 249-a

~osecution of case,
't its own motlon, for
child, assigned law

vesent child in pro- ) Historical Note
L’- Torrence, 1970, 62 " "Effective Date. Section effective
~Y.8.2d 735. . July 20, 1978, pursuant to L.1978, c.
ceedings - --5.}3'!2'
ty that parental 3§ o Practice Commentary
1./ail over children's § o
irly a danger in di NS

By Douglas J. Besharov

Seven years before the enactment of this section, the Court

of Appeals described the great caution with which courts
must approach the waiver of counsel.

Although one accused of crime, and that includes

_ a minor, may “intelligently and knowingly waive his
* * * right to counsel either at a pretrial stage
or at the trial”, the courts have become increasingly
reluctant to accept such waivers unless made with
sufficient awareness of the relevant circumstances

and probable consequences. “To be vaild”, the Su- -
preme Court declared “such waiver must
be made with an apprehension of the nature of the
charges, the statutory offenses included within
them, the range of allowable punishments thereun-
der, possible defenses to the charges and circum-
stances in mitigation thereof, and all other facts es-
sential to a broad understanding of the whole mat-
ter.”” And with respect to a juvenile charged as a
delinquent, the courts have imposed particularly
. Strict requirements before permitting a waiver of
.‘,"_‘_hil right to counsel. In such cases, ‘heavy burden’
.. Tests on the state to show a genuine waiver.” (In
. e Lawrence S., 29 N.Y.2d 208, 209, 325 N.Y.S.2d

921, 923, 276 N.E.2d 577, 578 (1971) (Citations
*omitted).
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Etali’ whether the 13-year-old respondent understood, or
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RL q:t him, the importance of having a lawyer or, indeed,
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§ 249-a FAMILY COURT ACT Art oart 4

what a waiver of an attorney entailed. More, he did not en-
deavor to find out whether either mother or son realized the;g
penalty that might be imposed—institutionalization for up-.g 8 Wy 2
wards of five years—nor did he alert them to possible defens- g:':.::: ,,y, proof S
es, other mitigating factor or the desirability of having coun- E Construction and ap
sel.” [In re Lawrence S,, supra, 29 N.Y.2d at 209, 325 N.Y. Subject of juvenile
S.2d at 924, 275 N.E.2d at 579.] _ ceeding 3

- I suppression of coc
This section goes further than Lawrence S. and other cases o358 ment 4
considering the validity of a minor’s waiver of counsel in Ar- -4 -_—
ticle 3 or 7 proceedings. In addition to the standard consid- E‘ 3
erations used by courts to determine whether a waiver wn’ £1. Construction an
valid, this section adds three new—and difficult to satisty :f; This section per
criteria. First, it establishes a rebuttable presumption that * 4} of counsel does nc
the minor lacks the capacity to waive his right to a Law pile from waiving
Guardian (whereas the caselaw would merely place the bur- = ;;n:i"ni::: Ef."i‘g;)s
den of proof on the state). Second, the waiver can only take . .3 NY.S2d 113, )
place after a hearing at which a Law Guardian “appears and : 3§ ¢ Plain and unar
participates.” Third, the court must determine that the - 33 ot this section g«
“waijver is in the best interest of the minor.” Under these : £ counsel by juven
combined criteria, the effective waiver of counsel in an Arti- ~ = .“"‘?'5' compels co
. . . . . -4 on applies to
cle 7 proceeding appears unlikely, if not impossible. .- Boonst. Amend. £
In light of this section’s framework and the clear hesitancy concept.  Matter
of appellate courts to approve the waiver of legal representa- 3 100 Misc.2d 238,
tion in Family Court proceedings, better practice seems to be &";"here right to
to provide for the automatic appointment of a Law Guardian Am.:nn:t st:xumw:
at a time reasonably contemporaneous with the filing of the "3 er. within ésc
petition (unless other independent legal representation is 3 Miranda right @
available), thus ensuring that the minor also has the benefit tion, this section
of legal counsel in preliminary court proceedings (such as de- 5 ;“;m\gct?‘l_;m
tention proceedings). - € right to coun
When this section was first enacted, it appeared that = e, 1d.
courts might apply its provisions to suppress the confessions " Generall
of juveniles made during police interrogations. [See, e.g., I® -8 A defendy t 1
the Matter of Schaefer, 97 Misc.2d 487, 411 N.Y.S.2d 977 - et to conduct
(Fam.Ct., Onondaga Co., 1978).] However, subsequent case pecial care mu
decisions seem to have established that it does not reach to % $olying a rule

.o W

T MR-

,..;",F~",-.'.F77 r ’....

Mty .

pre-court, custodial interrogations. (See, e.g., In the Matter > 'col::‘n s::;eﬁ: tE«
of Roger EE, 75 A.D.2d 269, 429 N.Y.S.2d 757 (3rd Dept~ 3 M. Matter ¢
1980); In the Matter of Dominick E., 74 A.D.2d 485, 428 N. bAD2q 485, ¢

Y.S.2d 113 (4th Dept., 1980); In the Matter of Robert 0+ 3
109 Misc.2d 238, 439 N.Y.S.2d 994 (Fam.Ct, Kings Co~ Subject of

1981).) A further discussion of the suppression of confes- '. mltru«dln
sions under Article 7 is found in the Practice Commentary, :&rnu;d
accompanying Family Court Act § 721, infra. 8 delinquenc
4] ROt provisi
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§ TA-578 MNT

CASE NOTES

Legal Periodicals. — For survey of

1979 family law, see 58 N.C.L. Rev.

A" S
Cited in In re Bass, 77 N.C. App, 113
Dy
1471 (1980).

334 S.E.2d 779 (19885).

e,

§ 7A-578. Telephonic communication authoriied,

All communications, notices, orders, authorizations, and
authorized or required by G.S. 7A-572, 7A-

made by telephone when other means of
practical. All written orders pursuant to te

shall bear the name and the title of the
telephone,

order, and
s. 1)

v,

574, and 7A-575r;g'ay"b'g’ -
communication are ing -
lephonic communicatiogd 3

person communicatin; .b‘“
the signature and the title of the official enterit;ng' e

the hour and the date of the authorization. (1979, c.gs-__ -

| ad,
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8§ 7A-579 to TA-583: Reserved for future codification p

,
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poses. Pl
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ARTICLE 47. =

oy v

Basic Rights.

o
§ 7A-584. Juvenile’s right to counsel; presumption:"'
of indigence.

,. (a) A juvenile alleged to be within the jurisdiction of the court

‘18 has the right to be represented by counsel in all proceedings. In any

- proceeding in which delinquency is alleged, the judge shall appoint
counsel unless counsel is retained for the juvenile.

- (b) All juveniles shall be conclusively presumed to be indigent,

and it shall not be necessary for the court to receive from any -
E- juvenile an affidavit of indigency. (1979, c. 815, s. 1.)

Legal Periodicals. — For survey of

Carolina,” ses 16 Wake Forest L. Rav. 1"
1979 family law, see 58 N.C.L. Rev.

(1980).

_ 1471 (1980). For article on rights and interests of
t For article, "Juvenile Justice in Tran- parent, child, family and State, see 4 *
' sition — A New Juvenile Code for North i

Campbell L. Rev. 85 (1981).

CASE NOTES

Cited in In re Wharton, 308 N.C. 568,
290 SE.2d 688 (1982).

§ TA-585

§ 7A-585.
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27-20-26

27-20-26. Right to counsel.—

1. Except as otherwise provided under this chapter, a party is en-
titled to representation by legal counsel at all stages of any pro-
ceedings under this chapter and, if as a needy person he is unable
to employ counsel, to have the court provide counsel for him. If
a party appears without counsel the court shall ascertain whether
he knows of his right thereto and to be provided with coun-
sel by the court if he is a needy person. The court may continue
the proceeding to enable a party to obtain counsel and shall pro-
vide counsel for an unrepresented needy person upon his request.
Counsel must be provided for a child not represented by his par-
ent, guardian, or custodian. If the interests of two or more par-
ties conflict separate counsel shall be provided for each of them.

2. A needy person is one who at the time of requesting counsel is
unable, without undue financial hardship, to provide for full pay-
ment of legal counsel and all other necessary expenses for repre-
sentation. A child is not to be considered needy under this section
if his parents or parent can, without undue financial hardship,
provide full payment for legal counsel and other expenses of repre-
sentation. Any parent entitled to the custody of a child involved
in a proceeding under this chapter shall, unless undue financial
hardship would ensue, be responsible for providing legal counsel
and for paying other necessary expenses of representation for
their child. The court may enforce performance of this duty by
appropriate order. As used in this subsection, the word “parent”
includes adoptive parents. ~

Source: S. L. 1969, ch, 289, §1; 1973,
ch. 249, § 1.

Initial Interview.

Parental termination procedures are a
part of the Juvenile Court Act and the
right to counsel extends to parties in-
volved in such proceedings; parents
should have been advised of right to

counsel and afforded opportunity to con-
sult a lawyer before proceeding with
initial interview in which juvenile super.
visor was not merely screening a com-
plaint but was functioning as a law en-
forcement officer by gathering evidence
and determining whether there would be
court proceedings to terminate parental
rights. Inre J. Z., 190 NW 24 27,

27-20-27. Other basic rights.—

* 1. A party is entitled to the opportunity to introduce evidence and
otherwise be heard in his own behalf and to cross-examine adverse
witnesses.

2. A child charged with a delinquent act need not be a witness
against or otherwise incriminate himself. An extra-judicial state-
ment, if obtained in the course of violation of this chapter or
which would be constitutionally inadmissible in a criminal pro-
ceeding, shall not be used against him. Evidence illegally seized
or obtained shall not be received over objection to establish the
allegations made against him. A confession validly made by a
child out of court is insufficient to support an adjudication of de-

162
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§ 2151.35.1 TITLE 21: JUVENILE

3-‘ . 587

> - .-—-——_—’_
he was arrested was that he was a delinquent in that he written request ior t earing inv N

maliciously and Fur?sdy shot M with intent to kill: In such childq prior to any h g lnv?l Ll g s 215
re Januszewski, 196 Fed 123, 10 OLR 151. : s tlon of neg
HISTORY: 133 v H 320 (ER 11-1969); 136 v H 16 { the ch
DECISIONS CONSTRUINC FORMER CC § 1650 1-13-76. -+ Id the e
19. A court calendar is not required to be kept in the Cross-References to Related Sections o - or ez‘)le " ir

Frobate court: Stark v. Stark, 17 CC(NS) 398, 24p CD 135 f the follow

See RC § 2151. i '
affirmed, without opinion, 88 OS 588; citing Millard v. o § 2151.35 which refers to § 2151.35.2

«d . *ng () Perm

Commissioners, 13 CC 581, 7 CD 118]. Text Discussion L E ents, guard

2 Anderson Fam. L. §§ 4.1-4.12, 13.14. 7 - conditions
. : including ¢
[§2151.35.1] § 2151.351  Re. ResearchAids
pealed, 136 v H 164.]§ 2 (132 v gaa%; 133 v N fyﬁ?ch-"mtnue Courts §§ 45, 45.5 ‘*‘ig",“é'éi
H 320; 136 v H 85]). Eff 1-13-76. Am-Jur2d: Juvenile Courts §§ 38, 39 tody of t
CASE NOTES AND OAG Law Reviews N county de:
DECISIONS CONSTRUING FORMER RC § 2151.35.1 Due process in Ohio for the delinquent and unruly the admin
1. In order to sustain commitment of a juvenils Cchild. Max Kravitz. 2 Capital ULRev 53 (1973). dren scrvi
offender to a state institutlon in a delinquency pro- = The juvenile and his constitutional right to a jury 3 tion, the ¢
ceedinoi, where such commitment will %eprive the trial. William A. Huddleson. 1 No.Ky.St L.F. 164 of diagno
child of his liberty, the alleged delinquent must have (1973). division (
been afforded representation by counsel, appointed Ohio Rules 4 Code, eit
}tg sgst? 23) %0, :x Oe(‘)(“zd?f S:S%%CKE(I& )reao%'zlel’, 29&};3 section is affected by Juv. Rules 3; 4(A); 0% of Q‘;t;id
2. When the court deems it necessary to appoint ’ placemen
cougsel fm;l [ iu:ﬁenﬂo, hmdl b:nt .:lofRCb § &ISL&SJ' (C) Ce
such counsel’s services s
as is stated therein: 1969 OAC No.6o.110, =~ o CASE NOTES AND OAG e ody of 3
See also case notes construing former RC § 2151.35.1. ; the care,
.35.2° . Right to L. If the parents of & juvenile who is the subject 3 requires;
cotlx:lgsezl.ISI 35.21 §2151.352 Righ of a delln&n:ency heﬂn& in juvenile court are to '3 D) C
testify at that h s -ueluuonzthnw county d
A child, his parents, custodian, or other person ?f the parents f;m:'i o “““:i‘im o an the adm
in loco parentis of such child is entitled to rep- l:rn;:p;rr:ﬁ:gd‘:] Wmﬂuve?d? is ve dren ser
resentation by legal counsel at all stages of the y counsel du.n'n'g the hearing: State v. agency.
proceedings and if, as an indigent person, he is 30 OS(2d) 34, 58 OO(2d) 62, 282 NE(2d) 359. adoptive
unable to employ counsel, to have counsel pro- 2. Approval b{ the court of the permanent surrender and obl
vided for him pursuant to Chapter 120. of the °l£ a Chtﬂd is pure Yd“' ‘dmi“M° '“'J‘“" :‘l’_‘t’g‘“ in from the
. . the nature ot an adve: ng; as 0o .
Revised Code. If a party appears without counsel,  duic 1o advise the mother of Ler rieht 2o corasel or to ttl(:eo;
the court shall ascertain whether he knows of his appoint a lawyer for her in the event of lndivx : In re 2
right to counsel and of his right to be provided AnneK.,31 OMisc 218, 80 0O(2d) 134, 282 ) E?'id) 30 abused,
with counsel if he is an indigent person. The court (JC 1972). the corr
may continue the case to enable a party to obtain  DECISIONS CONSTRUING FORMER RC § 2151.35 pendenc
counsel or to be represented by the county public 3. Section 10, Article I of the Ohio Constitution, and manf\r:;
defender or the joint county public defender and gx: Fg&h and !;S‘lxth Amcl::dxglcna ntlo the gnk:ld'hs':u;l‘ gi):;e e
shall provide counsel upon request pursuant to nstitution, being applicable only to the }
Chapter 120. of the. Revised Code. Counsel must 4cused persons chargec with f::““‘tl :‘m“mm: of their
1 ided for a child not represented by his Sofrai: ? e the 0 HisTo
¢ provi rep 4 delinquent-child proceeding in the )umlh court; Cope 11.28-75.
parent, guardian, or custodian. If the interests of :.S_Campbcll. 175 OS 478, 26 OO(2d) 88, 196 NE(2d) Cross-Re
t N ‘.
.:110{' more;;:: ?::m mﬂm srate counsel 4. A minor charged with delinquency in a juvenile ~ All d‘
»hay oe provi each of them. court proceeding has the right to be rep. by an pu
Sechgn 2935.14 of the Revised Code applies to  attorney atlaw in mhegroendln ; State v. Shardell, 107 P“'_P“
any child taken into custody. The parents, cus- App 338, 8 00(2d) 268, 153 NE’”) s10. b
P f " to See t
todian, or guardian of such child, and any attorney - In ‘h;‘i‘“"‘“ mm rwpact e ‘g% . sec
at law representing them or the child, shall be determine delinquency which may result in s -

, - : * . to sn institution in which the juvenile’s fresdom - Text D:
entitled to visit such child at any reasonable time, curtailed, the child and his parent must be notified of the = 2 Ande
be present at any hearing involving the child, and child's right to be represented by counsel retained :‘ =
be given reasonable notice of such hearing. “‘wﬁ“&": it 'm&'::“wmw :‘.mm“&c Ne. .3 Researt

Any report or part thereof concerning such 67,088, ppa b ) s Dtrog
child, which is used in the hearing and is pertinent 6. Juvenile courts have inherent power to sppoint & rd
thereto, shall for good cause shown be made avail- counsel for indigents: 1967 OAG No. 67-068.

: 7. There is no under the statutes which i
able to any attomey at law representing such child permits the jumﬂo‘,m suthorize compensatioa to §
and to any attorney at law representing the par- attorneys appointed to represent indigents: 1967 OAGE
ents, custodians, or guardian of such child, upon No. 67.068. S

Law R

Due
child.
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[vJ)REN " DELINQUENT, DEPME%N? NEGLECTED 10 §1109
' 1= St.1931, § 1736. (/ /( o/ )
+fined as a T Laws 1957, . 527, § 1. / o
signed to 10 0.5.1981, § 108. L
La‘i’::i:ﬁ: WESTLAW Electronic Research
hc rjtn::x:‘ijg See WESTLAW guide following the Explanation pages of this volume. ,
L § 1109. Questioning of children—Counsel—Appointment of
(mission- guardian ad litem
de a place
"“,al:h:}l,‘: A. No information gained by questioning a child nor any evi-
ay con- dence subsequently obtained as a result of such information shall
< t%:lsl“‘;: be admissible into evidence against the child unless the questioning
\ of the about any alleged offense by any law enforcement officer or investi-
L employ gative agency, or employee of the court, or the Department is done
m‘;"i‘:“a‘l‘; , in the presence of the parents, guardian, attorney, or legal custodi-
ssary for an of the child. No such questioning shall commence until the
. The child and his parents, or guardian, or other legal custodian have
L;’a sc*:;ﬂ been fully advised of.the constitutional and legal rights of the child,
-tment for including the right to be represented by counsel at every stage of
n Area the proceedings, and the right to have counsel appointed by the
L, court if the parties are without sufficient financial means; provid-
bl R ed, however, that no legal aid or other public or charitable legal
.county service shall make claim for compensation as contemplated herein.
Emé ap- It is further provided that where private counsel is appointed in
e such ' such cases, the court shall set reasonable compensation and order
Iso issue the payment out of the court fund.
tention
B. If the parents, guardian, or other legal custodian of the child
: the sec- requests an attorney and is found to be without sufficient financial
: means, counsel shall be appointed by the court if a petition has
\_‘;’;’o‘ﬁ been filed alleging that the child is a deprived child, a child in need
, of supervision, or a child in need of treatment, or if termination of
tion B, ¥ parental rights is a possible remedy, provided that the court may
due re- -=§=  appoint counsel without such request, if it deems representation by
= ;‘::: counsel necessary to protect the interest of the parents, guardian or
other legal custodian. If the child is not otherwise represented by
raph 2 counsel, whenever a petition is filed pursuant to the provisions of
Lwi"‘s Section 1103 of this title, the court shall appoint a separate attorney,
Fi s who shall not be a district attorney, for the child regardless of any

- attempted waiver by the parent or other legal custodian of the child
BE of the right of the child to be represented by counsel.

. - C. Whenever a petition is filed alleging that a child is a deprived
% child the court may appoint a guardian ad litem for the child at any
i time subsequent to the filing of the petition and shall appoint a
s guardian ad litem upon the request of the child or his attorney.
5 413
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of such infor
ond sentenc
sentence, su

1. The guardian ad litem shall not be a district attorney,-an &
employee of the office of the district attorney, an employee of the *
court, an employee of a juvenile bureau established pursuant to the

. , ther |
T o sy e ety Ry B 210 of this e oran smploy. | S
es or responsibiliti a

the child. P e towards subsection (
. . . “(c) Upon
2. The guardian ad litem may be a court-appointed special district attor
advocate. cute any ca
. . purview of ¢

D. For the purpose of this section and Section 846 of Title 21 of ; The 1979
the Oklahoma Statutes, a “court-appointed special advocate” or & (3), added
"CASA" means a responsible adult, other than the attorney of the = "',‘,’;’“:"d‘ )
child, who has volunteered to be available for appointment by the P not ';p;el;n:

court to serve as an officer of the court and represent a child as g crime, as e
guardian ad litem until discharged by the court. It shall be the duty of this title
and responsibility of the court-appointed special advocate to advo- E Ch'l}ii:cye ‘:tt
cate for the best interests of the child and to assist the child in cused persc
obtaining a permanent, safe, homelike placement. A court-appoint- f  childand w
ed special advocate shall serve without compensation and shall 'f

tional or st
atl used again
have such other qualifications and duties and responsibilities as Y

‘ ; subsequent
may be ;‘;resgnbed by rule by the Supreme Court. Any person £ ; in subsec
participating in a judicial proceeding as a court-appointed special tion; "‘g‘d !
advocate shall be presumed prima facie to be acting in good faith 7 pr.l.?r lT;r Ny
and in so doing shall be immune from any civil liability that andC)pros:c
otherwise might be incurred or imposed. i within the

- B ing, that

) E. Tl.xe dxs.tm':t attorney shall prepare and prosecute any case or 2 ‘t?ogn shaann;

S proceeding within the purview of Chapter 51 of this title. ' constituted

i Laws 1968, c. 282, § 109, eff. Jan. 13, 1969. Laws 1970, c. 226, § 1; Laws e

2= 1971, c. 66, § 2, eff. Oct. 1, 1971; Laws 1977, c. 259, § 10, eff. Oct. 1, 1977; this act.”
Laws 1979, c. 257, § 3; Laws 1982, c. 312, § 20, operative Oct. 1, 1982; The 198
Laws 1985, c. 313, § 1, eff. Nov. 1, 1985; Laws 1986, c. 263, § 4, operative (a), first s
July 1, 1986. questioning

not” formir
Historical Note Subsection
The 1970 amendment rewrote subsec- the proceed and the right to have this title” £
tion (a) which prior thereto read: counse] appgi!:'ed by the court and paid
p@) No child shall be questioned out of the court fund if the Lmipegfieie
about b i without sufficient financial means;
enforcemant officer, investigative agen. Vided, however, that no legal aid or oth ton Tor &
 of of the court or the er public or charitable legal service on lfor ¢
€y, or employee he De- Myra M
partment unless his parents, guardian, Make claim for compensation as con- 56); 984
attorney or their legal custodian are templated herein.” s 1980
pm at the interrogation, and not un-  The 1971 amendment, in subsection Annual
t

child and his parents, or guardian, (), deleted “the right to a jury trial 88 " ' Dome

or other legal custodian shall be fully herein provided, and” following “Legsl -=3 spo
advised of their constitutional and legal rights, including”. - poi
rights, including the right to a jury trial The 1977 amendment, in subsectics Citv
as

herein provided, and the right to be (a), first sentence, inserted “nor any ¥ E  Evide
ted by counsel at every stage of dence subsequently obtained as a.remig =% fro
414 g
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the published summons shall simply state that a
proceeding concerning the child is pending in the
court and an order making an adjudication will be
tht entered therein. The summons shall be published

once a week for a period of three weeks, making

. ‘ three publications in all. If the names of one or
ad . both parents or the guardian are unknown, they
: % may be summoned as “The parent(s) or guardian

L of (naming or describing the child), found (stat-
|® ing the address or place where the child was
¢ found).”

) ‘ (3) Service as provided in this section shall
| .| vest the court with jurisdiction over the parents
~ orguardian in the same manner and to the same
- " | extent as if the person served were served person-
L -~ ally within this state.
J ~ (4) The court may authorize payment of
travel expenses of any party summoned. Except
~as provided in this subsection, responsibility for
L | the payment of the cost of service of summons or
. - other process on any party, and for payment of
. travel expenses so authorized, shall be borne by
L . the party issuing the summons or requesting the
; | court to issue the summons. When the Children's
. Services Division issues the summons or requests
the court to issue the summons, responsibility for
| such payment shall be borne by the county. {1959
| ¢.432 §9; 1969 ¢.591 §298;: 1979 ¢.284 §141; 1987 ¢.606 §7)

| 419.490 Compliance with summons;
| issuance of warrant of arrest. (1) No person
\required to appear as provided in ORS 419.486
. |shall without reasonable cause fail to appear or,

\where directed in the summons, to bring the child
before the court.

| . (2) If the summons cannot be served, if the
person to whom the summons is directed fails to
obey it or if it appears to the court that the
summons will be ineffectual, the court may direct
Bsuance of a warrant of arrest against the person
mmoned or against the child. (1989 c.432 §10)

S [ ,c419.492 Power of court to proceed
= ﬁfgn child is before court; exceptions. If
SR the child is before the court, tha court has juris-
g ICHon to proceed with the case notwithstanding
% ¢ fdilure to serve summons upon any person
be-served by ORS 419.488, except

SERt) NG order entered pursuant to ORS.
§ 419.523 may be entered unless ORS 419.525 is
Bplied with. -

- ‘tszc order for support as provided in ORS
$513. may be entered against a person unless.
3> ROTO0N is served as provided in ORS 419.488
S ADKERISS : .
(3)_'1{ it. appears to the court that a parent or
_dian required to be served by ORS 419.486

.

JUVENILE COURTS; JUVENI

\

ENTS

419.498

was not served as provided in ORS 419.488, or
was served on such short notice that the parent or
guardian did not have a reasonable opportunity
to appear at the time fixed, the court shall, upon
petition by the parent or guardian, reopen the
case for full consideration. {1959 c.432 §11)

419.494 Appointment of person to
appear in behalf of child. In any proceeding
the court may appoint some suitable person to
appear in behalf of the child. (1959 c.432 §12)

419.496 Hearing on each case sepa-
rately at special session of court; excep-
tions. Juvenile court hearings shall be held at a
special session of the court for that purpose and
each case shall be heard separately, except that

two or more cases may be heard together in the
following instances:

(1) Proceedings consolidated as provided in
ORS 419.559.

(2) Cases involving violations of motor vehi-
cle laws or ordinances where none of the cases
involves death or serious injury to persons.

(3) Cases arising in whole or in part out of a
single transaction or series of related transac-
tions. {1959 c.432 §13}

419.498 Conduct of hearing; court-
appointed counsel; witnesses; payment of
costs. (1) The hearing shall be held informally by
the court without a jury and may be continued
from time to time. During the hearing of a case
filed pursuant to ORS 419.476 (1)(b) to (e), the
court, on its own motion or upon the motion of a
party, may take testimony from or confer with
any child appearing as a witness and may exclude
from the conference the child’s parents and other
persons if the court finds such action would be
likely to be in the best interests of the child.
However, the court shall permit an attorney for-
each party to attend the conference, and the
conference shall be reported. '

(2)(a) If the child, the parent or guardian
requests counsel but is without sufficient finan-

cial means to employ suitable counsel possessing -

skills and experience commensurate with the

nature of the petition and the complexity of the"

case, the court may appoint suitable counsel to
represent the child. Whenever requested to do so,
the court shall appoint counsel to represent the
child in every case filed pursuant to ORS 419.476
(1)(b) to (g). Whenever requested to do.so, the.
court shall appoint counsel to represent the child

in every case filed pursuant to ORS 419.476 (1)(a)
in which the child would be entitled to court.

appointed counsel if the child were an.aduit
charged with the same offense. o

173
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3. Evidence—In general

In juvenile delinquency proceedings,
trial judge did not err in permitting aa-
sistant district attorney to conduct redi-
rect examination beyond scope of
cross-examination, thereby allowing po-
lice officer to testify to matters con-
cerning identification of juvenile de-
fendant and investigation of burgiarized
premises. In Interest of Gonzalez, 386
A.2d 586, 233 Pa.Super. 217, 1978.

4. —— Admissibility of evidence

Neither interrogating officers’ state-
ments nor evidence of juvenile's state-
ment were admissible in delinquency
proceedings where interview was held in
absence of subject’'s parents or any oth-
er person in a guardianship relationship
or attorney or any other person to guide
or assist him. In re Curry, 424 A.2d
1380, 284 Pa.Super. 37, 1981,

A juvenile’'s confession is inadmissible
unliess an opportunity to consult with a
parent or other aduit is afforded. Com.
ex rel. Reyes v. Aytch, 389 A.2d4 1323,
246 Pa.Super. 287, 1976.

Juvenile’'s ‘‘confession’’ to juvenile of-
ficer and physicai evidence seized from
vehicie were inadmissible at delinquency
adjudication hearing where confession
and evidence were the product of illegal
arrest. In I[nterest of Waldron, 353 A.2d
43, 237 Pa.Super. 298, 1975,

\Where court based an adjudication of

=V N

, PROCEEDINGS, ETC.

i

42 Pt.(‘:.s,A.

Appeal of Gillen, 38 Montg. 401, 1974, a7
firmed In part and reversed in part 34
A.2d 7086. 2

5. ~ Sufficlency of evidence et

Evidence in delinquency Dprocesding.
brought against child who was nine —
years oid at time she allegedly stabbeg :
another child was insufficient to rebut g
presumption of incapacity arising whes --*
child between ages of seven and 14 is
alleged to have committed criminal aet,

and insufficient to satisfy state’s bup. —

den of proving all elements of crimes "
charged, that is, aggravated assauit ang --=2

possession of instrument of crime, be- =

yond a reasonable doubt, Com. v. Dup-

ham, 389 A.2d 108, 255 Pa.Super. 539 —

1978.

8. Review

In examining a child custody case,
scope of Superior Court's review is quite
broad and. aithough the court cannot

nullify the fact-finding of a hearing
judge. it is not bound by finding which
has no competent evidence to support it.

In re Sharpe, 374 A.2d 1323, 248 Pa.Su-

per. 74, 1977.

No ground for excepting to juvenile

court’'s ruling sustaining Common-

wealth's objection to attempt by defense

counsel to elicit from police officer de-

talls of another person's involvement in

crime was preserved for review, where
subsequent colloquy betweeh court and

42 Pa.CS.A.

Official Source N¢

Reenactment o
1972 (No. 333), §

infants €&=16.9

1., Construction

Where county
attorneys opport
gent juveniles i
pendency procee:
cepted, and cons
in form of actu:
was not argued
was invalid for
likely, for purp
junction. that at
ly prove existe:
est.”’ Northern
{ne. v. Lackawa
678, D.C.1981.

For purposes
relief, there cou
in county's det
certain lawsuit:
tatiation for
contract with §
for representat
Jdelinquents. ¢

delinquency on the combination of the juvenile’s counsei, demonstrated that On record, it
totality of competent, circumstantial ev- exception taken to court's ruling was of temporary
idence that was presented, the admis- quickly abandoned by juvenile’'s counsel. county would :
sion of hearsay evidence as to the dam- Appeal of Cowell, 364 A.2d 718, 243 Pe.

AHHUTLT AT LieuT A T

age to the cars was not error. In re

§ 6337. Right to counsel

Super. 177, 1978,

Except as otherwise provided under this chapter a party is enti-
tled to representation by legal counsel at all stages of any proceed-
ings under this chapter and if he is without financial resources or
otherwise unable to employ counsel, to have the court provide
counsel for him. If a party appears without counsel the court shall
ascertain whether he knows of his right thereto and to be provided
with counsel by the court if applicable. The court may continué
the proceeding to enable a party to obtain counsel. Counsel -mugt
be provided for a child unless his parent, guardian, or custodian 18
present in court and affirmatively waive it. However, the parent,
guardian, or custodian may not waive counsel for a child when
their interest may be in conflict with the interest or interests of the-
child. If the interests of two or more parties may conflict, separate
counsel shall be provided for each of them. -3

1976, July 9, P.L. 586, No. 142, § 2, effective June 27, 1978.
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Rule 9 RULES OF JUVENILE PW 768

shall be expedited in any case in which such detention has been
ordered. '

(e) Hearing in Providence. Any hearing required by this Rule may
be held in Providence where unavailability of counsel or the sched-

ule of the court precludes hearing in the county in which the case is
pending. -

Reporter’s Notes. This Rule is designed to
comply in subetance with G.L. §§ 14-1-21
through 14-1-27, and to follow existing prac-
tice by providing for a probable cause hearing

after the initial detention, and to comply
with the holdings and implications of Morris
v. D'Amario, 416 A.2d 137 (R.I. 1980) and
Gerstein v. Pugh, 420 U.S. 103 (1975).

9. Arraignment, adjudicatory hearing. — (a) Arraignment.
When a child appears before the court for arraignment in accordance
with the summons, the court shall explain the right to counsel and
determine whether the parties are represented and shall appoint
counsel for the child where necessary. Upon request, or on its own
motion, the court may appoint separate counsel to represent the
child where it appears that the interests of the child and the child’s
parent or any other represented party may conflict. The court shall
inform the child of (or satisfy itself on the record that the child has
been informed by counsel) of (1) the nature of the charges against
the child, (2) the maximum sentence that could be imposed, (3) the
benefit of the presumption of innocence, (4) the right to remain si-
lent, (5) the right to confront and cross-examine his or her accusers
and the witnesses against him, (6) the right to testify and to cail
witnesses in the child’s own defense, (7) the right to have the state

prove the child’s guilt beyond a reasonable doubt, (8) the right to
appeal any delinquency finding to the Rhode Island Supreme Court,
and (9) the consequence of trial as an adult for all crimes if a child
has been twice adjudicated as delinquent by reason of felonies. Upon
finding that the child understands these rights and consequences,
the court may inquire of the child whether the child admits, denies
or with consent of the court admits sufficient facts to submit to the
court’s jurisdiction. Failure or refusal of the child to admit the alle-
gations shall be deemed a denial of them. If any or all of the allega-
tions admitted by the child are sufficient for an adjudication of delin-
quency or waywardness, the court may take testimony to corrobo-
rate the admissions or may proceed directly to the adjudication.
(b) Determination of Disputed Facts. If any essential averment of
the petition is in issue, the court shall determine the order and
method of presentation of evidence. Any testimony admissible under
the Rules of Evidence shall be admitted. Compulsory process shall
issue on behalf of the child or any other party to compel testimony in
the child’s behalf. The court shall grant a continuance when neces-
sary to ensure a fair presentation of the issues. ,
(c) Findings, Quantum of Proof. The court shall find the facts
alleged in the petition to be established only by proof beyond a rea-
sonable doubt, and if the court so finds it shall set forth the findings
of fact upon which it bases its determination in adjudicating the

'
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Rule 44

- determination "of guilt cused of murder, the family court
Iy in ¢k inappropriate at such a hear- judge uses the public interest as his
‘ When considering whether to criterion. State v McCoy (1985) 285 SC
L. - Ririsdiction over a juvenile ac- 115, 328 SE2d 620.
should ¥ 4
he casdd ; ADJUDICATORY HEARING
ounty ;8 3

ou s

Rule 42

’Shilc‘)ﬁ » Scheduling the Adjudicatory Hearing
PRRE: B¥date for the adjudicatory hearing shall be set at the earliest
’ Lable date but always within 40 days from the filing of the
A on-unless otherwise delayed by order of the Court, which
Nt Eshall set forth the reasons for the delay. Failure to schedule
e In Inel fjudicatory hearing within the prescribed 40 days period shall
C 543,94 Sperate as a ground for dismissal except upon an affirmative
R, Mz of material prejudice.
L Y y

ol ¥eh and Practice References—
B .“.‘.

&M Jur 2d, Juvenile Courts and Delinquent and Dependent Children § 46.
NS, Infancs § 99.

; CASE NOTES

_imatter3p
Bmatic dismissal was not war- showing of material prejudice. Re Price

or such 2§
Ud a ‘, K¥in a case involving a 47-day (1981) 277 SC 169, 284 SE2d 356.
blic -iff qling period where there was no

urisdicid L

-
1268

Rule 43

_ Notice of Adjudicatory Hearing
Blice of the adjudicatory hearing shall be served on both
Ats'and both shall be ordered to be present, and if the child is
ing with the parents, the guardians or persons with whom
: fild resides. The parent or guardian shall be required to be
)1 ghtiand not excused from attendance except by the judge
L_ “f Bdishowing of sickness or other justifiable cause,
cion 5b.and Practice References—

- J‘I-l':f 2d, juvge:ile Courts and Delinquent and Dependent Children § 48.
19, Infarus § 99.

i Ju; Trials, Juvenile Court Proceedings § 68.

» Rule 44

Notice of Commitment

e delinquency proceeding there shall be served upon the
this parents, guardians, or persons with whom the child
E%‘a notice that he has a nght to be represented by an

v

3¢y and if the parents are not able to employ an attorney,
2 7




t\o

Ho

1
xed

< TDAK.

DEPENDENT AND DELINQUENT CHILDREN 26-8-22.2

}? as soon thereafter as may be, the court shall. proceed to hear the
avidence. The court may, in any case when the child is not represented
fby any person, appoint some suitable person to act on behalf of the
Pchild.

S Source: SL 1908, ch 298, §4; 1915, ch  the evidence that the child is neglected or
119, §9% RC 1919, §9980; SDC 1939, dependent; if the child is so proven to be
'§ 43.0309; SL 1961, ch 212; 1968, ch 164, § 7. dependent or neglected, then findings of

& o . . fact and conclusions of law supporting an
Bifurcated Hearings in Neglect and order of adjudication must be entered and

. Dependency Cases. a dispoesitional hearing held. People in
B Hearings on a petition alleging that a  Interestof P.M. (1980) 299 NW 2d 803.

hild is neglected or dependent are by stat-

 bifurcated; the first hearing is an adju-  Collateral References.

d{utory hearing at which petitioner has Evidence rules, applicability to juvenile
bnrden of proving by a preponderance of delinquency proceedings, 43 ALR 2d 1128.

A

26-8-22.1. Duty to inform of constitutional and legal rights. At
his first appearance before the court, the child and his parents, guard-
bian, or other custodian shall be fully informed of their constitutional

rights and legal rights, including the right to be represented by counsel
fevery stage of the proceedings.

A Source SDC 1939, §43.0309 as added rights of the parent were denied and county

Dy SL 1968, ch 164, § 7. court should have vacated order surrender-
jaSee Colo Rev Stat Ann 1973, § 19-1-106. ing child when the defects were timely

.ni.luroto Inform. brought to the court's attention. In re

Z:In proceeding on petition to declare child D.L.F — (1970) 85 SD 44, 176 NW 2d 486.
bc dependent, including unwed mother’s .

waiver and consent to adoption, where Collateral References.

there was noncompliance with statutes Duty to advise accused as to right to

firegulating hearings, including failure to :
¥ make a verbatim record, failure to inform assistance of counsel, 3 ALR 2d 1003.

of legal and constitutional rights, failure to Right to and appointment of counsel, 60
_inform of right to move for new trial and ALR 2d 691.

to appeal, and failure to follow disposi- Right to jury trial in juvenile court delin-
tlonal hearing procedure, fundamental quency proceedings, 100 ALR 2d 1241.

N 26-8-22.2. Counsel for indigents — Appointment and compensa-
on. If the child or his parents, guardian, or other custodian requests
an attorney and is found to be without sufficient financial means, coun-
8] shall be appointed by the court, where the petmon is for the deter-
mination that the child is either in need of supervision or delinquent,
Oncwhen the petition is for determination of whether the child is
Reglected or dependent, and the termination of parental rights is
stated as a possible remedy in the summons, the court may appoint
s2nd fix compensation for counsel without such request if it deems
Rpresentation by counsel necessary to protect the interest of the child
or.of other parties. Compensation of counsel shall not exceed that pro-
jaced in §§ 23A-40-3 and 23A-40-4, which, together with the necessary
, tl and expenses incident to the proceedings in either the juvenile
X
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26-8-22.3 MINORS

or reviewing court, or both, shall be paid by the county in which the

adjudicatory hearing is heid.

Source: SDC 1939, §43.0309 as added
by SL 1968, ch 164, § 7.

Cross-References.

Appointment and compensation of coun-
sel for indigent defendants, §§ 23A-40-3,
23A-40-4.

Inherent Power of Court to Protect
Child’s Interests.

Though under this section the court may
at its discretion appoint counsel to protect
the interests of the child in a dependency
and neglect hearing, the court itself also
has the inherent power to protect those

26-8-22.3. Duty to inform unrepresented persons of right tg
new trial and right to appeal. If the child and his parents, guardian
or other custodian were not represented by counsel, the court shall
inform them at the conclusion of the proceedings that they have the
right to file a motion for a new trial, and that if such motion is demed

they have the right to appeal.

Source: SDC 1939, §43.0309 as added
by SL 1968, ch 164, § 7.

26-8-22.4. State’s attorneys to represent state. Upon the requ
of the court, the state’s attorney shall represent the state in any pro
ceedings brought under this chapter.

Source: SDC 1939, §43.0309 as added
by SL 1968,ch 164,§7. -

Opinions of Attorney General.
Adoption of dependent or delinquent

26-8-22.5. Considerations of court at adjudicatory hearins.
the adjudicatory hearing, which shall be conducted as provided
§8 26-8-22 to 26-8-22.4, inclusive, the court shall first eonndog onL
whether the allegations of the petition are supported by evideln
beyond s reasonable doubt in cases concerning delinquent childre
children in need of supervision, or by a preponderance of the avi
in cases concerning neglected or dependent children.

Source: SDC 1939, l 43.0327 as added
by SL 1968, ch 164, § 16; 1971,ch 168, § 2.
See Colo Rev Stat Ann 1973, §19-3-102

214

interests. People in Interest of D. K. (19'78)
245 NW 2d 644.

Opinions of Attorney General.

Liability of county for costs incurred in .;
juvenile delinquency proceedings, Opinion ™
No. 77-96.

Reimbursement, of expense of appolnzed
counsej by parents, Opinion No. 83-39.

Collateral References.

Representation by parent, right of j Juve-
nile court defendant to be represented dur-3
ing court proceedings by parent, 11 ALR?
4th 719,

P e en wtr o agen ety

child, state's attorney to represent s '7.
upon request by court, Opinion No. 71-254

Law Raviews. :
South Dakots Juvenile Proeedurc 18

Years After Gault: Still Unconstitutional

22 SD LRev 56 (1977). g

2t

Best Interets of Child |
In dependency and neglect procesey
explieit consideration of the child'sf
batmumumnulma[:l:i s
of dependency neglect. -
of Everett (1979) 286 NW 24 810. =
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Rule 30

adjudicatory hearings.

TION.

(1) Where the child's sanity or competency is at issue and the court has set 2
the matter for an adjudicatory hearing or a hearing to determine the mental -
condition of the child, the court may appoint as many as three (3) disinter- ' }
ested qualified experts to examine the child and testify at the hearing. If not _;
performed by private practitioners, such examinations shall be performed at
facilities designated by the Commissioner of Mental Health and Mental Re-
tardation. Other competent evidence may be introduced at the hearing. The
appointment of experts by the court shall not preclude the state or the child

TEND

TENNESSEE COURT RULES ANNOTATED

fc) APPOINTMENT OF EXPERT WITNESSES; DETENTION OF CHILD FOR EXAMINA- -

from calling other expert witnesses to testify at the adjudicatory hearing or at
the hearing to determine the mental condition of the child.

(2) The court, in its discretion and pursuant to the procedures set forth in
Rule 15, may order the child held in detention pending such examination and
hearing. (As amended by order entered January 31, 1984, effective July 1,

1984.]

Commitiee Comment — 1984 amend-
ment: There are no reported cases in Tennes-
see addressing the question of whether or un.
der what circumstances an insanity defense is
available in juvenile court proceedings. Appli-
cation of this defense in juvenile proceedings
has been recognized in various jurisdictions.
See, e.g. In re Two Minor Children, 592 P.24
166 (Nev. 1979); State ex rel. Causey, 363
So0.2d 472 (La. 1978); Winburn v. State, 32
Wis.2d 152, 145 N.W.2d 178 (1966); see also In
re Ramon M., 22 Cal.3d 419, 584 P.2d 524, 149
Cal. Rptr. 387 (1978); Stata v. Ferrell, 209

S.W.2d 642 (Tex. Civ. App. 1948). The leading
case holding the insanity defense inapplicable
to delinquency proceedings, In re H.C., 106
N.Y. Super. 583, 256 A.2d 125 (1969), was sub-
sequently held to be overridden by modifica-
tions of the New Jersey Juvenile Court Act. In

re R.G.W,, 135 N.J. Super. 115, 342 A.2d 869
(1975), affd 70 N.J. 185, 358 A.2d 473 (1976).
However, at least one jurisdiction continues to
preclude the insanity defense from being as-
serted at the adjudicatory hearing (although
recognizing the claim of incompetence to stand
trial). See, In re C.W.M., 407 A.2d 617 (D.C.
1979).

This rule is not intended to alter the sub-
stantive law respecting the applicability of the
insanity defense to juvenile court proceedings
in Tennessee or to delineate those circum.
stances under which such a defense may be
available. Rather, it provides procedures for
those cases in which "the child intends to intro-
duce expert testimony relating to mental dis-
ease, defect or other condition bearing upon the
issue of whether he had the mental state re-
quired for the offense charged.”

Rule 30. Notification and Waiver of Rights of Parties. — (a) Nomim-
CATION AND WalvER WHaRE RESPONDENT REPRESENTED BY ATTORNEY. Where
the respondent is represented by an attorney, it is the responsibility of the
attorney to fully advise the respondent of the rights which attach at any
juvenile court hearing. Decisions to waive any of those rights are to be made
by the respondent, after full consultation with the attorney. Nonetheleas, the
court remains obligated to ascertain whether rights are knowingly and volun-

tarily relinquished.

(b) Warver or Ricits WHERE RESPONDENT NOT REPRESENTED BY AN ATTOR-

NEY. Any rights guaranteed a respondent in a juvenile court hearing, under

702
may continue the hearing for the purpose of an examination in accordanéd'

with the procedures set forth in this rule. A continuance granted for thisd

purpose will toll the times specified in Rule 17 regarding the time limits for 3




g

702

‘rdance
‘or this
ts for

L.
AMINA-

LIS set
fnental
sinter-

f not

2d at
tal Re-

The
L :hild
or at

hin
;and
uly 1,

Lfd 869

(1.976).
es to
g as-
though
o stand
D.C.

\e sub-

of the
[_lings
sum-

1ay be
~q for
1tro-
dis-
on the

G

TIFI-
ere
the

any
l:de
the
lun-

JR-
nder

_

703 RULES OF JUVENILE PROCEDURE Rule 30

the Constitution of Tennessee, the Constitution of the United States, any
other law, or any rule of court, may be waived by the respondent who is not
represented by an attorney only if the respondent has been adequately ad-
vised of the right and knowingly and voluntarily waives the right.

(¢) CriteRIA FOR KNOWING AND VOLUNTARY WaIVERS. No waiver shall be
accepted or deemed to have been made knowingly or voluntarily by a respon-
dent where it appears that the respondent is or was unable to make an intelli-
gent and understanding decision because of his mental condition, age, educa-
tion, experience, the nature or complexity of the case, or other factors.

(d) Warver BY CHiLD. Where the respondent is a child, no waiver in the
adjudicatory hearing shall be accepted or deemed to have been made know-
ingly or voluntarily by the child unless the child has consulted with a knowl-
edgeable adult who has no interest adverse to the child.

(e) PROCEDURE FOR MAKING AND CONFIRMING OF WAIVERS. Any and all
waivers of rights shall be made orally in open court, and shall be confirmed in
writing by the party and the judge.

(f) NOTIFICATION OF RIGHT TO AN ATTORNEY. In all stages of juvenile court
proceedings in which a respondent is by law entitled to representation by an
attorney, the respondent shall be expressly informed of his right to an attor-
ney, unless it has been waived. Where a respondent is not represented by an
attorney, the court shall advise the respondent in open court of his right to an
attorney and of any right he may have to an appointed attorney. The court
shall not proceed with the hearing unless the respondent has waived his right
to an attorney in accordance with the provisions of this rule.

(8) WAIVER OF RIGHT To AN ATTORNEY. No respondent shall be deemed to
have waived the assistance of an attorney until:

(1) The entire process of notification of the right to an attorney has been
completed; ,

(2) A thorough inquiry into the respondent’s comprehension of the right to
an attorney and into his capacity to make the choice intelligently and under-
standingly has been made by the court and the court has determined that the
respondent thoroughly comprehends his right to an attorney, has the experi-
ence and intelligence to understand, and does understand the consequences of
any waiver;

(3) The respondent has knowingly and voluntarily waived his right to an
attorney; and

(4) In the case of a respondent who is a child, the child has consulted with a
knowledgeable adult who has no interest adverse to the child.

(h) NormricarioN or RIGHTS TO RESPONDENT WHO HAS WAIVED RIGHT T0 AN

x> ATTORNEY. A respondent who has waived his right to an attorney shall be
. advised by the court at the outset of any juvenile court hearing of:

" (1) His right to remain silent;
" {2) His right to confront and cross-examine witnesses;
(3) His right to. present testimony in his own behalf; and '
(4) His right to a dispositional hearing following any adjudication of guilt,
his right to appeal any decision of the juvenile court, the manner in which
such a right can be perfected, and his right to an attorney on appeal.

RVP T FY. X




o

- A%y :q.zi,.;_q,‘ N

{'FENT CHILDRE
tle 3

!e or no adjudx tion

se that aft.e due
xt before the 18th
I

\{.'1e court and% new

slieve that the child

[m (App. 5 Dist.

as a juvenile.as
“fication petiti
L juvenile co

age, when' jiiri
|uvem'lc court as

-\

ﬁgNQUENT CHILDREN
EL

thie.cause of action before it, the transfer
was not thereafter subject to attack and
Was not appealable. Mason v. State (App. 14
._Dist.xsss) 746 S.W.24 13. -

9.5, .Walver of jurisdiction :
An order of juvenile court waiving or refusing
to waive jurisdiction as to any offense in a
cgmﬁanon petition alleging multiple offenses is
only invalid if juvenile court retains and axercis-
es jurisdiction over any other offense alleged in

728 S.W.2d 128, review granted.

< +QOrder - of juvenile court waiving jumd.\ctlon
"bver juvenilé as to three of four offenses alleged-
“in" certification - petition alleging multiple of-
enses was valid, and jurisdiction to try juvenile
48 an aduit was acquired by district court, where
& ’Exercm of retained jurisdiction by juvenile court

".“ d ‘not appear of record, thus warranting pre-
Sumption : that jurisdiction was not exercised.
Richardson v. State (App. 14 Dmt.1987$ 728 S w.
- 2d 128, review graated.

¥ 21.. —~—= Waiver of summons - -

T i Fact that defendant did not object to defecuva
‘Nummons in juvenile. court did not waive fatal
infirmity therein with respect to failure to state
MM -that purpose of hesring was to consider discre-
e tionary transfer to criminal court. Deleon v.
: State (App. 7 Dist.1987) 728 S.W.2d 985.

:'sz. Double jeopardy -

Colon v. State (App. 4 Dist.1985) 696 S. wad
267 (main volume] ref. n.r.e.

54 —— Necessity of examining trial
= Failure to hold examining  trial on rape and
 fobbery charges did not invalidate resulting con-
- victions where defendant was- indicted on the
' «c.hu-ges after he became 17 years old and state
had not previously invoked Juvemle court juris-
_ diction as to those . Ex parte Thomn
(CrApp 1987) 739 S.W.2d 388

'?i§403 Adjudiaﬁon Huring
u 2aN] P

. -petition. Richardson v. State (App. 14 Dmt.1987) :
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/

66. —— Admissibility of evidence ¢

Trial court’s admission: of .testimony .in trans-
fer proceeding regarding possibility and likeli-
hood of juvenile’s rehabilitation was.erronecus,
where deemed admission. in effect at hearing
stated that there was no reasonable evidence to
suggest that Juvemle could not be rehabilitated
by use of services currently available. C___
W___ v. State (App. 5 Dist.1987) 738 S.W.24 72.

Trial court’s error in admxtnng ‘testimony . in
tranafer, proceeding regarding. possibility. and
likelihood of juvenile’s rehabilitation, contn.ry to
deemed admission, was barmless,
hood of. rehabilitation was ‘only one of six. ele-
ments considered by court and ‘ourt's. unques-
tioned findings on other fiveé factors, miulhng in
transfer of Juvemla, were supported by the’evi-

dence. C__ W.___v. State (App. 5 Dm.198‘1)
738 S.W.2d 72

68. | NN Suﬂlehncy Mdeneo

Evidénce is sufficient’ to support juvenile

court’s findings” nnrding whether child should

‘be transferred for-adult’ proceedings, if state

presents some" evidence of ‘probative valus on
factors outlined' under Family Code, but court
need not find that each factor is established by
the evidence. Moore v. Shtc (App 14 Dut.1986)
713 S.W.2d-768.~ - -

Sufficient eﬁdcnen was pruentod T EY whqh
regarding statutorily defined considerations at
discretionary transfer hearing which supported .
juvenile court’s exercise of discretion in making

_transfer of juvenile to district court for crifninal

proceedings, though evidence presented regard-
ing sophistication and maturity factor was some-
what weak Moou V. Statc (App 14 Dilt.1986)
713 S.W.2d 768. =v:- » .

'l‘mleourtd:dnoubmmdnmhonmmu-
ferring juvenile to criminal district court and its
order was supported by competent evidence un-
der this section. C__ W___ v. State (App 5
Dist.1987) 738 swzd 72. s

_.\.'
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§ 54.03

Section 53.045 of this code;.
t.it.le‘ must be unanimous. St

Amended by Acth 1987, 7
eff. Sept. 1, 1987, 7,

1987 Legislation ) i o T
" Acts 1987, T0th Leg., ch.- 385, 8 and—Acts
1987, 70th I'Leg.‘,-‘gh_. 388, § 3'both required expla-
bation by the judge of the law-relatingto the
admissibility of the ‘re

adjudication iri ‘a ‘crimina} proceeding, and “Acts

1987, T0th Leg., ch. 385, § 8 inserted the provi-
sion relating to_ s 12-person jury in’a. hearing
under § 53.045. | G Ue NS
Section 20 of Acts 1987, 70th Leg:;
“(a) This Act applies only to offenses and con-
duet occurring on or 'attgr-'itl ‘effective date.
For the purposes of this section, an offense or
‘delinquent conduct based on an offense occurs
on or after the effective date if all the elements

of the offense occur on or after the effective
date, or aier Che ellect

“(b) An offense or conduct that occurs before
the effective date of this Act shall be prosecuted
under the iaw in effect immediately before:the
effective date of this Act, and that law is contin-
ued in effect for that purpose only.” .

Croes References . ‘L

Criminal proceedings, admissibility of record
of juvenile court adjudication, see Vernon's Ann.
C.CP. art 37.01. .- )

Hearings before referee, prohibition where pe-
tition approved by grand jury, see § 54.10(c).

LT
¢h.. 385
Y l‘z.‘: s

1. In general

Accomplice witness language in subsec. () of
this section is in substance identical to -Vernon's

a8 guidelines for interpretation
Matter of L.G. (App.
mnmawx.u,ng.‘u‘ T

. ﬁ?lliMmﬁcﬁmuﬁnuﬁm
ot 3 Dist.

PO Ce .
o de -

§ 54.04. Disposition Hearing

>~ o

the jury must consist of 12 persons.. Jury. verdictl'-under.‘ h

Oth Lég. ch 385, § 8, eff. Sept. 1, 1987; Acts 1987, 70th Leg,, ch. 386, § 3

ord 0f-a- juyenile "court -

" Dist:1988)_ 762 Swz2d2s.

3. Nature of procéeding : -~ - - 7 ¢
- State v. LI.B. (Civ.App:1977) 561 S.W.2d’ 547
[main volume] reversed 56TSW2d 795 -
6.7 == . Allegations; explanation. by. court. B

Trial court'’s failure
tions made againat him and nature and possible |
consequences of proceeding was fundamen_ul. er-

- TOF requiring reversal of delinquency determina-
tion., .G, v. State (App, 4 Dist.1987) 727 S.W.2d

i P R S
hfgﬁmmmmmmmmmmtm

not waive trial court’s failure

to explain to child allegations made. against him i
- and nature and e

possible consequences .of pro-
ceedings. LG. v. State (App. 4 Dist.1987) 727
S.W.&f‘ 96. (Ape. .0 !

Waiver of child’s right to have court explain

allegations made against child and nature and
possible. consequences of proceedings must be
made by child; attorney’s role is limited to con-
curring .in waiver. LG. v. State (App. ¢ Dist.
1987) 1218 W.d 96. .

11, Statements -~ -

Finding that 18-yearold defendant's oral
statement to police was voluntary and not result
of improper inducement or coercion was sup-
poruJ by sheriff’s testimony that defendant was
not coerced or tricked and that defendant vol-
unteered most of statement, notwithstanding de-
fendant’s mﬁ;:ony that .h.ﬁ}fnfu told him lt‘ho],t
sheriff would do everything in his power to elp
defendant if defendant confessed. Littlefield v.
State (App. 9 Dist.1986) 720 S.W.2d 254, review

3, Corvoborstton, evidinea -
Undercover sgent who asked juvenile whether

juvenile wanted to engage in fellatio and offered
to pay $10 was not “accomplice” within meaning

_of this section, which requires corroboration of

accomplice’s testimony to obtain

adjudication of
del

linquent conduct. J.AF.R. v, State (App. 8
24. Summary judgment. . )

State v. LJ.B. (Civ.App.197T) 561 S.W.2d 547
{main volume] reversed 567 S.V_l.u 796, .

(a) The disposition hearing shall be separate, distinct, and subsequient to the adjudica-

tion hearing. There is' no right to a jury at the
eopardy of a determinate sentence under Subsection

disposition hearing unless the child is in
(dX3) of this section, in which case,

j
the child is entitled to a jury of 12 persons to detarmine the sentence.

() At the disposition hearing,
probation officers, professional
the testimony of witnesses. - Prior.

46

the juvenile court may consider written reports from
court employees, or professional consultants in addition to
jor. to the disposition hearing, the.court shall provide the

to-explain to child allegs.
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JUVENILE COURTS

7“ ‘l
78-32-35

when a juvenile who need not be detained lives outside this state or when a
juvenile who need not be detained comes within one of the clasges set forth in

Subsection 78-3a-22(3).

History: L. 1968, ch. 165, § 29, formerly C.
1953, $5-10-91, redes. as 78-3a-30; L. 1977,
ch. 81, § 2; 1977, ch. 213, § 2; 1983, ch. 83,

§ 6; 1988, ch. 1, § 402,

Amendment Notes. — The 1988 amend-

ment, effective January 19, 1988, in the second
sentence of Subsection (3) substituted
“62A-7-201" for “55-10-49.”

78-3a-33. Hearings — Conduct of — Public excluded, ex-

ceptions.

NOTES TO DECISIONS

ANALYSIS

Constitutionality.
Discretion of court.
Recall hearing.

Constitutionality.

The people do not have a constitutional right
of public access to juvenile court proceedings in
Utah. [n re N.H.B., 102 Utah Adv. Rep. 48 (Ct.
App. 1989).

The presumption of openness applied in
criminal trials under the first amendment does
not extend to juvenile proceedings, because the
state has a compelling interest in maintaining
the confidentiality of juvenile court proceed-
ings that outweighs the media’s right of access.
In re N.H.B., 102 Utah Adv. Rep. 48 (Ct. App.
1989).

Discretion of court.

This section absolutely excludes the press
from most proceedings, but gives the juvenile
court judge considerable discretion in deter-
mmmg whether the media may attend hear-
ings involving acts that would constitute felo-
nies in the adult system. In re N.H.B., 102
Utah Adv. Rep. 48 (Ct. App. 19389).

Recall hearing.

As in certification hearings, the purpose of
the recall hearing is not to ascertain whether
or not the child committed the offense but to
determine if the best interest of the child or of
the public would be served by returning juris-
diction to the juvenile court. In re N.-H.B., 102
Utah Adv. Rep. 48 (Ct. App. 1939).

78-3a-35. Hearings — Record — Right to counsel — Ap-
pointment of counsel for indigent — Cost —
County attorney to represent state — Special
rules for certain violations — Admissibility of ev-

idence.

(1) A verbatim record of the proceedings shall be taken by a court stenogra-
pher or by means of a mechanical recording device in all cases that might
result in deprivation of custody, as defined in this chapter. In all other cases a

verbatim record shall also be made unless dispensed with by the court.

(2) (a) Parents, guardians, the child’s custodian, and the child, if old

"~ enough, shall be informed that they have the right to be represented by
counsel at every stage of the proceedings. They have the right to employ
counsel of their own choice and, if any of them requests an attorney and is

~ found by the court to be indigent, counsel shall be appointed by the court.
The court may appoint counsel without a request if it considers represen-

parties.

tation by counsel necessary to protect the mterut of the child or of other

(b) The cost of appointed counsel, including the cost of counsel and

expense of appeal, shall be paid by the county in which the hearing is
39




78-3a-39 JUDICIAL CODE
held. Counties may levy and collect taxes for these purposes. The court
may order a child, parent, guardian, or custodian for whom counsel is
appointed and the parents or guardian of any child for whom counsel is
appointed to reimburse the county for the cost of appointed counsel.

(c) If the child and other parties were not represented by counsel, the
court shall inform them at the conclusion of the proceedings that they
have the right to appeal.

(3) The county attorney shall represent the state in any proceedings in a
child’s case. :

(4) The board may adopt special rules of procedure to govern proceedings
involving violations of traffic laws or ordinances, violations of fish and game
laws, and boating laws. However, proceedings involving offenses under Sec-
tion 78-3a-39.5 are governed by that section regarding suspension of driving
privileges.

(6) For the purpose of determining proper disposition of the child and for
the purpose of establishing the fact of neglect or dependency, written reports
and other material relating to the child’s mental, physical, and social history
and condition may be received in evidence and may be considered by the court
along with other evidence. The court may require that the person who wrote
the report or prepared the material appear as a witness if the person is reason-
ably available.

(6) For the purpose of establishing the fact of neglect or dependency, the
court may in its discretion consider evidence of statements made by a child
under eight years of age to a person in a trust relationship.

History: L. 1965, ch. 165, § 34; 1971, ch. section designations throughout; substituted
134, § 4, formerly C. 1983, 55-10-96 redes. as  “in this chapter” for “herein” at the end of the
78-3a-35; L. 1981, ch. 91, § 3; 1983, ch. 163, first sentence of Subsection (1); added the sec-

§ 1; 1989, ch. 188, § 5. ond sentence of Subsection (4); and made minor
Amendment Notes. — The 1989 amend- stylistic changes.

ment, effective July 1, 1989, inserted the sub-

78-3a-39. Adjudication of jurisdiction of juvenile court —
Disposition of cases — Enumeration of possible
court orders — Considerations of court.

When a child is found to come within the provisions of Section 78-3a-16, the
court shall so adjudicate. The court shall make a finding of the facts upon
which it bases its jurisdiction over the child. However, in cases within the
provisions of Subsection 78-3a-16(1), findings of fact are not necessary. Upon
adjudication the court may make the following dispositions by court order:

(1) The court may place the child on probation or under protective
supervision in his own home and upon conditions determined by the
court.

(2) The court may place the child in the legal custody of a relative or
other suitable person, with or without probation or protective supervi-
sion, but the juvenile court may not assume the function of developing
foster home services.

(3) The court may vest legal custody of the child in the Division of

Family Services, Division of Youth Corrections, or other public agency, -

department, or institution, or in a child placement agency for placement

in a foster f:
or a secure
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e I eepy peen Wr=——lure—ers(—n ¢ apt [ C e - -
suLn mmons; warranlt.s L ) :;:yrt,h tne’ general public shall be ech[uded from hearings under ik
) ) e IS chapter and only the parties, thei 1, wi
aoned as herein ‘ p , thelr counsel, witnesses and other
! ‘pﬂi ® ay be :::c‘:g::d \:h:i. V:lth o4 persons accompanying a party for his assistance and such other
| pear gains ,,; per::ns‘ as the court finds to have a proper interest in the case or

' _ o ‘ In the work of the court, may be admitted by th

annot | , y admitted by the court. If the
tving tfe S:l:;::z; :: \:rfillltb;s'mtafde to il c(?urt finds that it is to the best interest and welfare of the child,
ehild requires that no | blne ::t his presence may be temporarily excluded, except while a charge
the court. & warrant lt':;ug forth of his delinquency is being heard at the hearing on the petition.
o cl;ild may _,l (d) There shall be no publicity given by any person to any
, - proceedings under the authority of this chapter except with the

Tponed or notified .to appear, a p . consent of the child and his parent or guardian.—1967, No. 3

itive or person having the child withf§ § (Adj. Sess.), § 21, eff. July 1, 1968.

do 80, & Wal'l‘ant may m iBBlled for‘ A ANNOTATIONS {‘

i

(.

. 1. Question (l)f fact. Whether an allegedly neglected child is withoutthe
, " proper parental care or control necessary for its well-being within the megx
_ egence of the state's attorney, one or DOLY ing of § 632 of this title is a question of fact, to be determined on the ficts

or custodian of the child, or, if one h& of the particular case. In re Rathburn (1970) 128 Vt. 429, 266 A.2d 423.

*ll d litem appointed by the court, i 2. Safeguards against abuse. Safeguards against abuse of powerful parens
a-"pehtion alleging delinquency or, that patriae doctrine include notice, counsel, full hearing at which minutes of pro-

. .IIID‘ rvision under paragraph (C) of 5 mgn)g:srxst.kseg:: sal':;dA‘.l;d gx&ier containing the court’s findings. In re J. M.
title.—1967, No. 304 (Adj. Sess.), § 1§
d'1973, No. 246 (Adj. Sess.), § 11.

Hisrory !

Sess.). Subsection (d): Omitted reference to d
provisions rclating to § 632(a)(12)(C)."

aents. For effect on existing commitments priof
246 (Adj. Sess.), see note set out under § 63

t

ctition filed under this chapter shall nit

§ 652. Juvenile proceedings

A child charged with a delinquent act need not be a witness
against, nor otherwise incriminate, himself; any extra-judicial
statement, if constitutionally inadmissible in a criminal proceeding,
shall not be used against him; and evidence illegally seized or
. obtained shall not be used over objection to establish the charge

against him. A confession out of court is insufficient to support an
" adjudication of delinquency unless corroborated in whole or in part

2 . by other substantial evidence.—1967, No. 304 (Adj. Sess.), § 22,
b eff. July 1, 1968.

L § 653. Guardian ad litem, counsel
" (a) The juvenile court, at any stage of a proceeding under this
. ' chapter, on application of a party or on its own motion, shall ap
i point a guardian ad litem or counsel for a child who is a party' to
. the proceeding, if he has no parent or guardian or custodian
appearing on his behalf or their interests conflict with thqse of
the child, or in any other case where the court believes the inter-

F ests of the child require such guardian or counsel.

8117

L

party the court or the clerk of the court
art’s own motion, it may issue subpoena
"1 testimony of witnesses and productiol
ﬁw:' this chapter.—1967, No. 304 (Adj}
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§ 16.1-265 COURTS NOT OF RECORD Wls.l-zss

whether he is within or without the Commonwealth, the court may order
: ice of the summons upon him by publication in accordance with the
¥ provisions of §§ 8.01-316 and 8.01-317. .
# = B. Service of summons may be made under the direction of the court by
" gheriffs, their deputies and police officers in counties and cities or by any
> other suitable person designated by the court. :
[ C. Proof of service may be made by the affidavit of the person other than an
- officer designated in subsection B hereof who delivers a copy of the summons
jk to the person summoned, but if served by a state, county or municipal officer
R his return shall be sufficient without oath.
" D. The summons shall be considered a mandate of the court and willful
failure to obey its requirements shall subject any person guilty thereof to
liability for gmnishment as for conternpt. (Code 1950, §§ 16.1-167 to 16.1-170;
k1956, c. 555; 1977, c. 559; 1984, c. 594; 1987, c¢. 632.)

? - Section set out twice. — The section above The 1987 amendment, effective July 1,
e is effective July 1, 1989. For the version of this 1989, substituted “in cases in which” for “in
[ section in effect until July 1, 1989, see the cases where" in the second sentence of the first
g preceding section, also numbered § 16.1-264. paragraph of subsection A and inserted “in
j¢: Editor's note. — Amendments made by need of supervision” in clause (i) of that
" Acts 1987, c. 632, as amended by Acts 1988, c.  ganiance.

b 17, are now further postponed to July 1, 1989.

¥~ § 16.1-265. Subpoena. — l&pon application of a party and pursuant to the
. rules of the Supreme Court of Virginia for the issuance of subpoenas, the clerk
"~ of the court shall issue, and the court on its own motion may 1ssue, subpoenas
¥. requiring attendance and testimony of witnesses and production of records,
. gocuments or other tangible objects at any hearing. (1977, ¢. 559.)

ARTICLE 6.
Appointment of Counsel,

M
B § 16.1-2668. (Effective until July 1, 1989) ApPointment of counsel. — A.

Prior to the hearing by the court of any case involving a child who is alleged to
be abused or neglected or who is the subject of an entrustment agreement or a
petition terminating residual parental rights or is otherwise before the court
pursuant to subsection A 4 of § 16.1-241, the court shall appoint a discreet
 and competent attorney-at-law as guardian ad litem to represent the child.
B- ~ B. Prior to the detention review hearing or the adjudicatory or transfer
¥ hearing by the court of any case involving a child who is alleged to be in need
*. of services or delinquent, such child and his or her parent, guardian, legal
k. custodian or other person standing in loco parentis shall be informed by a
,jilildge, clerk or probation officer of the child’s right to counsel and of the
Bk liability of the parent, guardian, legal custodian or other person standing in
- loco parentis for the costs of such legal services pursuant to § 16.1-267 and be
Rigiven an opportunity to:
¢~ 1. Obtain and employ counsel of the child’s own choice; or
.x 2. If the court determines that the child is indigent within the contempla-
jon of the law pursuant to the guidelines set forth in § 19.2-159 and his or
gner parent, guardian, legal custodian or other person standing in loco parentis
dou not retain an attorney for the child, a statement of indigence substan-
gatally in the form provided by § 19.2-159 and a financial statement shall be
géXecuted by such child, and the court shall appoint an attorney-at-law to
resent him; or
Waive the right to representation by an attorney, if the court finds the

person standing in

Iy

i x J.
!ﬁ

Aild and the parent, guardian, legal custodian or o
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ty of a deposition upon inadflity of party
offering deposition to obtain attendance
of witness by process or other means.
State v. Goodard (1984) 38 Wash.App.
509, 685 P.2d 674.

Findings in juvenile case were not in-
adequate where written findings were
not required at time case was decided

JUVENILE COURTH]

reaching its decision. State v. .Fishef
(1985) 40 Wash.App. 888, 700 P.2d 1173/§

No reversible error occurred whers
defense counsel acknowledged that ng¥
prejudice arose from failure to hold juve%
niles disposition hearing within limits of;
JuCR 7.12(a), and where there was nd}

purposeful or oppressive delay. State vi
Eugene W. (1985) 41 Wash.App. 758, 7063
P.2d 235. _ 3

and trial court's oral opinion adequataly
set forth facts upon which it relied in

Syaten

13.40.140. Juveniles entitled to usual judicial rights—Notice of;-Openfé

court—Privilege against self-incrimination—Waiver of§
rights, when N

(1) A juvenile shall be advised of his or her rights when appearing beforeg
the court. ' -

(2) A juvenile and his or her parent, guardian, or custodian shail be.
advised by the court or its representative that the juvenile has a right to be:i
represented by counsel at all critical stages of the proceedings. Unless’*
waived, counsel shall be provided to a juvenile who is financially unable to
obtain counsel without causing substantial hardship to himself or herself or's
the juvenile’s family, in any proceeding where the juvenile may be subject 3
to transfer for criminal prosecution, or in any proceeding where the*
juvenile may be in danger of confinement. The ability to pay part of the-
cost of counsel does not.preclude assignment. In no case may a juvenile be
deprived of counsel because of a parent, guardian, or custodian refusing to
pay therefor. The juvenile shall be fully advised of his or her right to an
attorney and of the relevant services an attorney can provide.

(3) The right to counsel includes the right to the appointment of experts

necessary, and the experts shall be required pursuant to the procedures -

and requirements established by the supreme court. ‘

(4) Upon application of a party, the clerk of the court shall issue, and the -

court on its own motion may issue, subpoenas requiring attendance and

testimony of witnesses and production of records, documents, or other
tangible objects at any hearing, or such subpoenas may be issued by an :

attorney of record.

(5) All proceedings shail be transcribed verbatim by means which will-
provide an accurate record.

(6) The general public and press shall be permitted to attend any hearing -
e court, for good cause, orders a particular hearing to be closed.

unless th
The presumption shall be that ail such hearings will be open.
(M) In all adjudicatory proceedings before the court, all parties shall have

the right to adequate notice, discovery as provided in criminal cases, .
opportunity to be heard, confrontation of witnesses except in such cases as
this chapter expresaly permits the use of hearsay testimony, findings based

solely upon the evidence adduced at the hearing, and an unbiased fact-find-
er.

(8) A juvenile shall be accorded the same privilege against self-incrimina-
tion as an adult. An extrajudicial statement which would be constitutional-
ly inadmissible in a criminal proceeding may not be received in evidence at
an adjudicatory hearing over objection. Evidence illegally seized or ob-
tained may not be received in evidence over objection at an adjudicatory
hearing to prove the allegations against the juvenile if the evidence would
be inadmissable in an aduit criminal p:
sion or confession made by the juvenile out of court is insufficient to
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.support a finding that the juvenile committed the acts alleged in the
‘information unless evidence of a corpus delicti is first independently
. established in the same manner as required in an adult criminal proceeding.

" (9) Waiver of any right which a juvenile has under this chapter must be

“an express waiver intelligently made by the juvenile after the juvenile has
«'been fully informed of the right being waived.

.3c (10) Whenever this chapter refers to waiver or objection by a juvenile,
athe word juvenile shall be construed to refer to a juvenile who is at least
“itwelve years of age. If a juvenile is under twelve years of age, the
‘sjuvenile’s parent, guardian, or custodian shall give any waiver or offer any
~fobjection contemplated by this chapter.

““Enacted by Laws 1977, Ex.Sess., ch. 291, § 68, eff. July 1, 1978. Amended by Liws
l}979. ch. 155, § 66, eff. March 29, 1979; Laws 1981, ch. 299, § 11, eff. May 19, 1981.

~ ‘sl Appropriation—Effective date—Sev-
~erability—Laws 1979, ch, 155; See His-
itorical Note following § 13.04.011.

-2 Effective dates—-Severability—Laws
. *1977, Ex.Sess., ch. 291: See Historical
"-Note following § 13.04.0085.

Law Review Commentaries

. Juveniles: waiver of rights. 16 Gon-
238 L.Rev. 415 (1981).

"tLibrary References

said he did not wish to be represented by
an attorney after having been asked
twice by the court, made a knowing,
inteiligent, expressed and voluntary
waiver of counsel as required by this
section. State v. Rhodes (1979) 92
Wash.2d 755, 600 P.2d 1284.

If juvenile understands that he has a
right to remain silent after he is told
that he has that right, and that his state-
ments will be used against him in a

9. Infants #»68. court, constitutional requirement that ju-
2¢ CJ.S. Infants §§ 42, 43, 45 to 49, 198  venile understand his rights is met. Du-
r6 :

IS to 208,

tl v. State (1980) 98 Wash.2d 84, 606
ff]nlted States Supreme Court

P.2d 269.

-
.“;LL‘.

Custodial interrogation, explicit waiv-
er of right to counsel unnecessary to
support finding of waiver, see North
Carolina v. Butler (1979) 99 S.Ct. 1756,
441 U.S. 369, 60 L.Ed.2d 288.

. Juvenile’s request for parole officer

. Dot invocation of rights under Fifth

o
=

Amendment, see Fare v. Michael C.

*f(1979) 99 S.Ct. 2560, <42 U.S. 707, 61
?&;E'.Ed.zd 197.
B 9.
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Validity of waiver of right to counsel
and to remain silent of juvenile over age
of 12 is established by tonlity of circum-
stances of which presesce of parent,
guardian or counsellor i just one cir-
cumstance bearing on question whether
confession was freely ind voluntarily
given and not a necessary prerequisite
of admissibility. Dutil v. State (1980) 98
Wash.2d 84, 606 P.2d 269.

For juvenile to be transferred to aduit
offender status, all that is required is
that, if legislature has provided for op-
tion of adjudication of juvenile offenses
in juvenile court, and mechanism for
transfer to adult court, state must pro-

_ vide juvenile an oppormuzity for hearing

which comports with essentials of due

* process and fair treatment prioe to entry

of order declining juvenie

jurisdiction.
: Stats v. Sharon (1982) 33 Wash App. 491,
- 656 P.2d 1193, affirmed 100 Wash.2d

230, 668 P.2d 584.

r _becaus *7 " Juvenile offender has w0 constitutional
Rile Justice Act of 1977 messures up o
e “essentials of due process,” jury tri

right to be tried in juvendls court. * State
v. Sharon (1982) 38 W: 491, 658
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§ 49-5-1

49- 5 16b. Juvenile facilities review panel;
compensation; expenses.

49-5-17. Expungement of records; no discrim-
ination.

Revision of article. — Acts 1975, ¢. 126
amended and reenacted this article, substitut-
ing present §§ 49-5-1 to 49-5-15 for former
$§ 49-5-1 to 49-5-19, which was entitled "Juve-
nile Courts.” No detailed explanation of the
changes made by the 1975 act has been at-
tempted, but, where appropriate, the historical
citations to the former sections have been
added to corresponding sections in the
amended article.

Acts 1977, c. 65 amended and reenacted most
of the sections of this article and added new
sections. The effect of the act was to revise the
entire article. No detailed explanation of the
changes made by the 1977 act has been at-
tempted, but, where appropriate, the historical
citations to the former sections have been
added to corresponding sections in the revised
article. Sections 49-5-4 to 49-5-6 and § 49-5-12
were not amended by the 1977 act.

Textbooks. — Law of Domestic Relations in
West Virginia (Morris), § 15-6.

W. Va. Law Review. — For comment on
due process in juvenile court proceedings, see
70 W. Va. L. Rev. 78 (1967); 76 W. Va. L. Rev.
16 (1973).

For comment, “Waiver of Juvenile Jurisdic-
tion After Adjudication of Delinquency Vio-
lates Double Jeopardy Clause of Fifth Amend-
ment,” see 78 W. Va. L. Rev. 428 (1976).

§ 49-5-1. Jurisdiction of circuit courts over persons under "
eighteen years of age; constitutional guaran-

IR

49-5 18. After-care plans; submission to m
court; comments to be submi¢ a8
ted; hearing on the plan and3
adoption thereof. :

For survey of developments in West Virginig
criminal law and procedure for the year 1977,
see 30 W. Va. L. Rev. 126 (1977). . .

For article, "Seen and Not Heard: Raesnt '
Legislation Affecting Child Welfare in West _:
Virginia,” see 80 W. Va. L. Rev. 231 (1978),

“Survey of Developments in West Virginig
Law: 1985,” 88 W. Va. L. Rev. 357 (1985):;~

The legnl effect of the 1977 mondmmh
was to repeal prior West Virginia law with
respect to juvenile delinquency roeudma:
Gibson v. Bechtold, 161 W. Va. 628, 245 S.E. 2d
258 (1978).

The 1977 amendments are to be applhd
topendingcamuwellnwcuumm;
after their passage. Gibson v. Bechtold, 161 W
Va. 623, 245 S.E.2d 258 (1978).

Juvenile jurisdiction arises at the time o(
the commission of the act of dolmqmncr :
conuquem.ly, the general rule under such stat-
ute is that it is the age at the commission of the -
offense which determines juvenile court juris- §
diction. Stata ex rel. Smith v. Scott, 160 W. Va. £
730, 238 S.E.2d 223 (1977.

Right to jury trial. — Lognlatun did not
intend to require a right to a jury trial at every ;
hearing stage even though these hearings -
could involve questions of fact. In re E.H., 276 :
S.E.2d 557 (W. Va. 1981).

tees; right to counsel; hearings.

(a) The circuit court of the county shall have original jurisdiction in p_rO-.
ceedings brought under this article.

If during a criminal proceeding agunatapemnxnmycourt,xtshdlbo
ascortnmdorlhallappouthatthoperson is under the age of nineteen years
and was under the age of eighteen years at the time of the alleged offense, the
matter shall be immuediately certified to the juvenile jurisdiction of the circuit .
court, and the circuit court shall assume jurisdiction of the case in the same '
manner as cases originally instituted in the circuit court by petition: Pro-
vided, That for violation of a traffic law of West Virginia, magistrate courts
shall have concurrent jurisdiction with the circuit court, and persons under
the age of eighteen years shall be liable for punishment for violation of such |
traffic laws in the same manner as adults except that magistrate courts shall -
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JUVENILE PROCEEDINGS § 49-5-1

have no jurisdiction to impose a sentence of confinement for the violation of
traffic laws,

As used in this section, “violation of a traffic law of West Virginia” means
violation of any law contained in chapters seventeen-A, seventeen-B,
seventeen-C and seventeen-D of this Code except sections one and two
{§§ 17C-4-1 and 17C-4-2], article four (hit and run) and sections one
[§ 17C-5-1] (negligent homicide), two {§ 17C-5-2] (driving under influence of
alcohol, controlled substances or drugs) and four [§ 17C-5-3; see editor’s note]
(reckless driving), article five, chapter seventeen-C of this Code.

(b) Any child shall be entitled to be admitted to bail or recognizance in the
same manner as a person over the age of eighteen years and shall have the
protection guaranteed by article III of the constitution of West Virginia.

(c) The child shall have the right to be effectively represented by counsel at
all stages of proceedings under the provisions of this article. If the child,
parent or custodian executes an affidavit showing that he cannot pay for an
attorney appointed by the court or referee, the court shall appoint counsel, to
be paid as provided for in article twenty-one [§ 29-21-1 et seq.], chapter
twenty-nine of this Code.

(d) In all proceedings under this article, the child shall be afforded a mean-
ingful opportunity to be heard, including the opportunity to testify and to
present and cross-examine witnesses. In all such proceedings the general pub-
lic shall be excluded except persons whose presence is requested by a child or
respondent and other persons the court finds to have a legitimate interest.

Except as herein modified, at all adjudicatory hearings, the rules of evi-
dence applicable in criminal cases shall apply, including the rule against
written reports based upon hearsay. Unless otherwise specifically provided in
this chapter, all procedural rights afforded adults in criminal proceedings
shall be applicable. Extrajudicial statements, other than res gestae, by a child
under fourteen years of age to law-enforcement officials or while in custody,
shall not be admissible unless made in the presence of the child's counsel.

Extrajudicial statements, other than res gestae by a child under sixteen
years of age but above the age of thirteen to law-enforcement officers or while
in custody, shall not be admissible unless made in the presence of the child’s
counsel or made in the presence of and with the consent of the child’s parent
or custodian who has been fully informed regarding the child’s right to a
prompt detention hearing, his right to counsel including appointed counsel if
he cannot afford counsel, and his privilege against self-incrimination. A tran-
script or recording shall be made of all transfer, adjudicatory and dispositional
hearings. At the conclusion of any hearing, the court shall make findings of
fact and conclusions of law, and the same shall appesr of record.

(e) The court reporter shall furnish a transcript of the relevant proceedings

k' to any indigent child who seeks review of any proceeding under this article if

an affidavit is filed stating that the child and his parent or custodian are

& unable to pay therefor. (1936, 1st Ex. Sess., c. 1; 1939, c. 105; 1941, c. 73; 1959,
v ¢ 17; 1968, c. 31; 1978, ¢c. 126; 1977, c. 65; 1978, c. 14; 1981, c. 183; 1982, c. 95.)
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(S) No person operating an approved or licensed home in compliance with
- this section is subject to civil or criminal liability by virtue of false imprison.
ment.

Historical Note
Source: L.1979, c. 300, § 26, off. May 1§, 1980.
L.1977, c. 354, § 40, ff. Nov. 17, 1978. 1988 Act 176, § 211, eff. April 10, 1986,

Cross References

Jurisdiction, see § 48.14,
(-/l-) [} 6 Lr
Library References

Asylums 5.

C.J.S. Asylums and Institutional Care Facili-
ties §§ 11, 12.

48.23. Right to counsel

(1) Right of children to legal representation. Children subject to proceed.
ings under this chapter shall be afforded legal representation as follows:

(a) Any child alleged to be delinquent under s. 48.12 or held in a secure
detention facility shall be represented by counsel at all stages of the proceed-
ings, but a child 1S years of age or older may waive counsel provided the
court is satisfied such waiver is knowingly and voluntarily made and the
court accepts the waiver. If the waiver is accepted, the court may not
transfer legal custody of the child to the subunit of the department adminis-

tering corrections for placement in a secured correctional facility or transfer
jurisdiction over the child to adult court.

(b) 1. If a child is alleged to be in need of protection or services under s.
48.13, the child may be represented by counsel at the discretion of the court.
Except as provided in subd. 2, a child 15 years of age or older may waive

counsel if the court is satisfied such waiver is knowingly and voluntarily
made and the court accepts the waiver.

2. If the petition is contested, the court may not place the child outside his
or her home unless the child is represented by counsel at the fact-finding
hearing and subsequent proceedings. If the petition is not contested, the

. court may not place the child outside his or her home unless the child is

represented by counsel at the hearing at which the placement is made. For a
child under 12 years of age, the judge may appoint a guardian ad litem
instead of counsel.

(c) Any child subject to the jurisdiction of the court assigned to exercise
jurisdiction under this chapter under s. 48.14(S) shall be represented by

~ counsel. No waiver of counsel may be accepted by the court.

(d) If a child is the subject of a proceeding involving a contested adoption
or the involuntary termination of parental rights, the court shall appoint legal

~ counsel or a guatdian ad litem for the child.
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represented by counsel; but no such parent may waive counsel. A minor

parent petitioning for the voluntary termination of parental rights shal] be
represented by a guardian ad litem. If a proceeding involves a contested
adoption or the involuntary termination of parental rights, any parent 18
years old or older who appears before the court shall be represented by
counsel; but the parent may waive counsel provided the court is satisfied
such waiver is knowingly and voluntarily made.

(b) If a petition under s. 48.13 is contested, no child may be placed outside
his or her home unless the nonpetitioning parent is represented by counsel at
the fact-finding hearing and subsequent proceedings. If the petition is not
contested, the child may not be placed outside his or her home unless the
nonpetitioning parent is represented by counsel at the hearing at which the
placement is made. However, the parent may waive counsel if the court is
satisfied such waiver is knowingly and voluntarily made and the court may

place the child outside the home even though the parent was not represented
by counsel.

(3) Power of the court to require representation and appoint guardiang
ad litem. At any time, upon request or on its own motion, the court may
appoint a guardian ad litem for the child or any party and may appoint
counsel for the child or any party, unless the child or the party has or wishes
to retain counsel of his or her own choosing.

(3m) Guardians ad litem or counsel for abused or neglected children.
The court shall appoint counsel for any child alleged to be in need of
protection or services under s. 48.13(3), (10) and (11), except that if the child
is less than 12 years of age the court may appoint a guardian ad litem instead
of counsel. The guardian ad litem or counsel for the child shail not be the
same as counsel for any party or any governmental or social agency involved.

(4) Providing counsel. In any situation under this section in which a child
has a right to be represented by counsel or is provided counsel at the
discretion of the court, except for situations arising under sub. (2) where the
child entitled to representation is a parent; and counsel is not knowingly and
voluntarily waived; and it appears that the child is unable to afford counsel
in full, or the child so indicates; the court shall refer the child to the authority
for indigency determinations specified under s. 977.07(1). In any situation
under sub. (2) in which a parent is entitled to representation by counsel;
counsel is not knowingly and voluntarily waived; and it appears that the
parent is unable to afford counsel in full, or the parent so indicates; the court
shall refer the parent to the authority for indigency determinations specified
under s. 977.07(1). The court may appoint a guardian ad litem in any
appropriate matter. In any other situation under this section in which a
person has a right to be represented by counsel or guardian ad litem or is
provided counsel or guardian ad litem at the discretion of the court, compe-
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| cut and independent counsel or guardian ad litem shall be provided and
‘ reimbursed in any manner suitable to the court regardless of the person's
\_, ability to pay.

(S) Counsel of own choosing. Regardless of any provision of this section,
‘ any party is entitled to retain counsel of his or her own choosing at his or her
L own expense in any proceeding under this chapter.

(6) Definition. For the purposes of this section, “counsel” means an

attorney acting as adversary counsel who shall advance and protect the legal

\ rights of the party represented, and who may not act as guardian ad litem for
- any party in the same proceeding.

Historical Note
% Source: L.1977, c. 447, § 68, eff. July 9, 1978,
- L.1955,c. 575, § 7. L.1977, ¢. 449, § 101, off. Nov. 18, 1978,

St.1958, § 48.25(5), (6).

St.1975, § 48.25(5), (6).

L.1977, c. 29, § 373, eff. July 1, 1978.
L.1977, c. 354, § 42, ff. Nov. 17, 1978,

L.1979, c. 300, §§ 27, 28, «ff. May 15, 1980,
L1979, c. 356, § 6, off. July 1, 1980.

Formaer Sections:
S1.1975, § 48.23 was renumbered as § 48.28

L.1977, c. 355, § 2, off. May 24, 1978. by L.1977, c. 354, § 41, eff. Nov. 17, 1978.
\‘ ' Cross References

Adoption, placement of children with nonrelatives, see § 48.837.
Paternity, rights of claimants, see § 43.423.
L Procedure, see § 48.42.

- Law Review Commentaries .
Adoption and termination proceedings in Stephen W. Hayes and Michael J. Morse. 66
Wisconsin: Straining the wisdom of Solomon. Marquette L.Rev. 439 (1983). P
’ |
L Library Referencss : :

Infants e=68.1, 68.7(1), 208.
CJ.S. Infants §§ 41 to 67, 198, 199.

United States Suprems Court
Indigent persons, appointment of counsel, 1981, 101 S.CL 2153, 452 US. 18, 68 L.Ed.2d
termination of parental status, see Lassiter v.  440.
Department of Social Services of Durham City,

Notes of Decisions

was as crucial as adult’s right to counsel
trial could not be conni:fcd for seunuda
purposes, even to extent of showing pattern
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1. In general

Trial court, in proceeding which resulted in
termination of parental rights, erred in pro-
ceeding without determi that, absent waiw
er, parties were represented, and even if lawe
yer been “engaged,” thers was no evidencs

extent that it holds to the contrary.
v. State (1973) 207 N.W.2d 883, $9 Wis.2d
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of representation in sense rTind this sec-
. tion. Matter of M.AM. (1984) 342 N.W.2d 410,
116 Wis.2d 432. .
Juvenile adjudications rendered prior to explication of statutory rights, rig
United States Supreme Court decision that ju- sentation, right to continuancs, ri request
_venile's right to counsel at delinquency hearing jury trial and right 10 request substitution of
: ‘ 407

nation statutes parent right to represen!
tionlncounu.n?:thcnwuwalm
in any case, trial court had duty to

it
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Notes of Decisions

Factors considered 13.3
Statement of reasons 26

6. Extent of waiver of jurisdiction

State v. Johnson, (App.1984) 358 N.W.2d 824,
121 Wis.2d 237 [main volume} review denied 367
N.W.2d 223, 122 Wis.2d 783.

15, Evidentiary hearings

“Due process evidentiary hearing” determines
whether jurisdiction in criminal court can be
maintained on charge brought after juvenile be-

comes 18. State v. Montgomery (1989) 436
N.W.2d 303, 148 Wis.2d 593.

diction to hold due process evidentiary hearing to
determine whether criminal court jurisdiction

could be maintained on charge after juvenile

Adult criminal court had subject matter juris.

v caweiest OL
LvLApp.aBi) 419 N.W.2d 327, 142 Wis.2d 768.
Juvenile court had no authority ¢ deny juve-
nile waiver on grounds that another court might
give a more lenient sentence than juvenile court
thought was appropriate. In Interest of C.W.
(App.1987) 419 N.W.2d 327, 142 Wis.2d 763.

Where evidence is properly before juvenile
court with respect to each criteria for juvenile
waiver, court is required to consider each of the
criteria and set forth in record specific findings
with respect to criteria. In Interest of C.W.
(App.1987) 419 N.W.2d 327, 142 Wis.2d 763.

22. Findings

Juvenile court, in deciding whether to grant
juvenile waiver, abused its discretion by failing
to consider all statutory criteria and by failing to
make findings as to those criteria. In Interest
023 C.W. (App.1987) 419 N.W.24 327, 142 Wis.2d
763.

23. Effect of procedursl defects

Stats v. Lewandoski (App.1985) 364 N.W.24
550, 122 Wis.2d 759 [main volume] review denied

371 N.W.2d 375, 123 Wis.2d 548.

26. Statement of reasons

Statement of relevant facts and reasons moti-
vating juvenile court’s granting or denying juve
nile waiver must be carefully delinested in the
record. In Interest of C.W. (App.198T) 419
N.W.2d 327, 142 Wis.2d 763.

turned 18. State v. Montgomery (1989) 436
N.W.2d 308, 148 Wis.2d 593.

15.5. Factors considered

Decision of whether to waive juvenile jurisdic-
tion lies within sound discretion of juvenile court
which must keep in mind that best interest of
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SUBCHAPTER IV. HOLDING A CHILD IN CUSTODY
48.21. Hearing for child in custody
Notes of Decisions quo” for 30 days to ailow the situation “to cool,”
and so information couid be gathered for formu-
lation of recommendations to court constituted
waiver of right to immediate cust.odr‘ hearing,
and thus, conference at which stipulation was
made was not abortive custody hearing which

failed to comply with this section. In Interest of
G.H. (1988) 441 N.W.2d 227.

. Hearing

L Stipulation by parties prior to custody hearing
'hat parties had agreed to “continue the status

3.23, Right to counsel

-(1) Right of children to legal representation. Children subjecf to proceedings under
this chapter shall be afforded legal representation as follows:

\ * * * 2 * * *

fam) A child subject to a sanction under s. 48.355(6Xd) shall be entitled to representa-
tion by counsel at the hearing under s. 48.355(6)X¢).

* * * * * w

*

Ld) e Excep‘t as provided in par. sce if & child is the subject of a proceedin:
'olvinf a contested adoption or rmination of parental rights, the court sh
ppoint legal counsel or'a guardian ad litem for the child.

1) 1t a child is being adopted by his or her stepparent, the court is not required to
oint legal counsel or a guardian ad litem for the child in the adoption proceedings.
* * * » * * *

L Additiens in text are indiesied by yungeriings deletiens by asterieks °* * °
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Knowingly and voluhiuaiLy diaue Ang UNe COUrt ACCepls uWi¢ walver.
* 4 4 : 4 »* * *

(4) Providing counsel. In any situation under this section in which a tee Farson has
a right to be represented by counsel or is provided counsel at the discretion of the court,
except for situations arising under sub. (2) where the child entitled to representation is a
parent; and counsel is not knowingly and voluntarily waived; and it appears that the
* * * person is unable to afford counsel in full, or the * * * person so indicates; the court
shall refer the * * ° person to the authority for indigency determinations specified under
8. 977.07(1). In any situation under sub. (2) in which a parent is entitled to representation
by counsel; counsel is not knowingly and voluntarily waived; and it appears that the
parent is unable to afford counsel in full, or the parent so indicates; the court shall refer
the parent to the authority for indigency determinations specified under s. 977.07(1). The
court may appoint a guardian ad litem in any appropriate matter. In any other situation
under this section in which a person has a right to be represented by counsel or guardian
ad litem or is provided counsel or guardian ad litem at the discretion of the court,
competent and independent counsel or guardian ad litem shall be provided and reimbursed
in any manner suitable to the court regardless of the person’s ability to pay.

* 4 w k4 * 4 w
Historical Note Subsec. (4) amended by—
_ 1987 Act 27, § 880{m, eff. July 1, 1988.
History 1987 Legisiation:
Subsee. (1Xam) created by— 1987 Act 383, § 25(1)b) provides:
1987 Act 27, § 880j, eff. Aug. 1, 1987. “(b) The treatment of sections 48.28(1Xd) and
a — (e}, 48.355{2¢), 48.385{2mK=), 48.41(2Xa) and (b}
Subsec. (1)(d) amended by 48415 (intro), (4Xa) o (©), (6Xa)2 and (b),
1987 Act 383, § 3, off. May 3, 1988 “:ﬁ’gﬁ'zx‘&:‘ﬂxgﬁ) t.l:‘ t(:t)a': :mﬁ
and 48. a o #
Subsec. (1)) created by— dispositional orders, extension of dispositional
1987 Act 383, § 4, eff. May 3, 1988, ord;nmdadopﬂu&nndma:mof&mul
rights petitions on judgments granted on or
Subsec. (2m) created by— after the effective date (May 3, 1988] of this
1987 Act 27, § 880je, eff. July 1, 1988. paragraph.”

48.237. Civil law and ordinance proceedings initisted by citation in the court assigned
to exercise jurisdiction under this chapter

* * * * * * *

{2) The procedures for issuance and filing of a citation, and for forfeitures, stipulations
and deposits * * ° in ss. 23.50 to 23.67, 23.75 (3) and (4), 66.119, 778.25, 778.26 and 800.01
to 800.04 except s. 800.04(Z)(b), when the citation is issued by a law enforcement officer,
shall be used as appropriate, except that this chapter shall govern taking and holding a
child in custody, s. 48.37 shall govern costs ° * °, penaity assessments and jail assess-
ments, and a capias shall be substituted for an arrest warrant. Sections 66.119(3)Xc),
66.12(1) and 778.10 as they relats to collection of forfeitures do not apply.

* % * * % * *
Historieal Note
History—~ '
Subsec. (2) amended by~
1987 Act 27, § 880jp, off. Aug. i, 1987.
82 Addiiens (n text ere indiented by yngertings deletions by asterisks ° ° °
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an. If sub. Pm)a
under s, 48,?3{5?%55&1
. () No child or other per
ina multidisciglm‘ scree

(2mXa) In counties that !
shall be conducted for

1. Any child alleged to

2. Any child alleged to
least 2 prior adjudications
or a local ordinance that s

3. Any child alleged
worker to be directly mo
alcohol beverages or contr

4. Any child 12 years o
screen.

5. Any child who cons
parents.

' (b) The multidiseiplinary
other than those spzciﬁed

* *
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Subsee.
od b (2X(a) renumbered &
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Subsec. (2m) created by—

1987 Act 339, § 23, off. :

Notes of Decis
Transferred cases 1

————

1.. Transferred cases

Whgg juynnilg i_rggn_lrg workas

LAA 2 Vs

another county, 40~day time

48.243. Basie rights: dut

(1) Before conferring wi
worker shall gersonally ins
parents and children 12 ye:
:hn:l. need for protection or :

* *

(b) The nature and possi
8.48.17° * * 48.18 and ¢
*
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§ 14-6-221

Meaning of “this act”. — For the definition
of “this act,” referred to in this section, see A .
§ 14-6-201(a)(xxiii). 3  asigrinent pr

Rews. — For arti
§ 14-6-221. Reports of medical or mental examig ggestad Role
‘ of results; copies. s BoT4).

rences. — As t

The results of any medical or mental examination authori b £223. Privil«
the court shall be reported to the court in writing and sig . partie
making the examination. The results may not be consxdered 3 jury @1
to adjudication but may be considered only in making a dispg ,‘.: ]

act or W.S. 14-6-219. Copies of the examination report tala "»::hild alleged

available to the child’'s parents, guardian, custodian or attorn
(Laws 1971, ch. 255, § 22; W.S. 1957, § 14-115.22; ws. 1 ’ 3
Laws 1978, ch. 25,§ 1; 1984, ch. 67, § 1. 4 ;:g:;‘:ﬁ;e;
Meaning of "this act”. — For the definition g A copyofall
of “this act,” referred to in this section, see g D Confront ar
§ 14-6-201(a)(xxiii). ) Introduce
' - Bwn behalf: anc
§ 14-6-222. Advising of right to counsel requiréd y) Issue of |
ment of counsel; verification of finan esses or the pr
tion. ay party against
L. pand a trial t
(a) At their first appearance before the court the chilt_l': jd of jurors sele
guardian or custodian shall be advised by the court of of civil matter
represented by counsel at every stage of the proceedings mclu i ol of the distri
to employ counsel of their own choice. r three (3)”
(b) The court shall upon request appoint counsel who! may pthe city or to
ad litem to represent the child if the child, his parents, guardiss Jemand for a
other person responsible for the child’s support are unable to ¢ after the par
appointment of counsel is requested, the court shall req\nro deposit for jur
parents, guardian, custodian or other person legally responsibl of this right. (
support to verify their financial condition under oath, eitl 148-124; Laws
affidavit signed and sworn to by the parties or by sworn 3
part of the record of the proceedings. The affidavit or sworn ¢
state thoy are without sufficient money, property, assets or g
counsel in their own behalf. The court may require furthe .
financial condition if it deems necessary. If the child requutl “n‘f‘.‘“ n::t” -
parents, guardian, custodian or other person responsible®g Rinxiiiy - L
support is able but unwilling to obtain counsel for the child,’3 Jeve. — For cor
appoint counsel to represent the child and may direct rest . gsz;'}‘:.:
counsel fees under W.S. 14-6-235(c). ; & Water L. Rev.
(¢) The court may appoint counsel for any party when neg :33.“‘“ and
interest of justice. (Laws 1971, ch. 255, § 23; W.S. 1967, § 1 BLAL R
1977, § 14-8-123; Laws 1978,ch. 25, § 1; 1984, ch.67,§ 1.)

against or oth

Title 14
“hildren

peences, — As
90 ch. 11 of title
and alternate

82
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\_}7 . . JUVENILES § 14-6-223

» Fances. — As to right to assigned Am. Jur. 2d, ALR and C.J.S. references.
ment procedure generally, .- Duty to advise of right to assistance of
g Cr P counsel, 3 ALR2d 1003,

- we. — For article, "Child Protec-

Right to and appointment of 1
uated Role for Members of the 8 pe of counsel in

[L exanuna ‘ Bar.” see IX Land & Water L. ﬁxz;r;ztlg fg;nz't proceedings, 60 ALR2d 691; 25
uthorized o 3. Priv%lege against self-incrimination; rights of
[ ud signed b parties generally; demand for and conduct of
stdered by .J f jury trial.
a dispositiog
[ reports shay Bild alleged to be delinquent may remain silent and need not be a
- attorney ugj fainst or otherwise incriminate himself, whether before the court
;; W.S. 1977, N by subpoena or otherwise.
@rty to any proceeding under this act is entitled to:
L A copy of all charges made against him;
‘ Confront and cross-examine adverse witnesses;
Introduce evidence, present witnesses and otherwise be heard in
L : M behalf; and
Issue of process by the court to compel the appearance of
L;i-qﬁu: } s or the production of evidence.
L : y against whom a petition has been filed or the district attorney
Bd a trial by jury at an adjudicatory hearing. The jury shall be s
i1d and 3 jurors selected, qualified and compensated as provided by law for f .
! "Ch':.d hei - civil matters in the district court. The jury may be drawn from the ; )
_;t 9 lt d.i ' bf the district court or a special jury panel may be drawn from “jury ‘ "
183 inciudiny L three (3)” containing the names of persons residing within five (5) oo
o may bo : e city or town where the trial is to be held, whichever the court ‘:.2 ” !
Lguardian. 0 inand for a jury trial must be made to the court not later than ten ‘:") 2§
a;ble to obtaiz fter the party making the demand is advised of his right to a jury 38 * ;
juire the cb gposit for jury fees is required. Failure of a party to demand a jury is 3 iy
Lponsxblof R this right. (Laws 1971, ch. 255, § 24; W.S. 1957, § 14-115.24; W.S. g lr -
»ath, either?} § 124 Laws 1978, ch. 25, § 1;1981, Sp. Sess., ch. 22, § 1.) ® B
Lq",‘ tes sath wnces. — As to trial by jury Admissions or confessions; self-incrimina- E;
?wom . 11 of title 1. As to examina- tion in juvenile delinquancy proceedings, 43 L
Sets or fid alternate jurors, see Rule 47, ALR24 1133 *
. further ves¥ . Cross-exemination of witnesses in juvenile -
|uests cous - — For the definition  yglinquency procesdings, 43 ALR2d 1144.

sible for- e Privileged communications in juvenile delin-

. quency procesdings, 43 ALR2d 1148,
e child, : ' Right to jury trial in juvenile court delin-
wt reimbur ; quency procesdings, 100 ALR2d 1241.
' Applicability of double jeopardy to juvenile
“‘,hen necesl AL ) court procesdings, 5 ALR4th 234.

*37, § 1413
Lo

L
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GUIDELINES FOR ATTORNEYS FOR CHILDREN

IN ABUSE, NEGLECT OR DEPENDENCY PROCEEDINGS

CHILDRENS RIGHTS PROJECT
LEGAL ASSISTANCE FOUNDATION
OF CHICAGO

343 S. Dearborn St.

Chicago, Ill. 60604
(312) 341-1070
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Guidelines for Attorneys for Children in Abuse,
Neglect or Dependency Proceedings in Illinois

A, Prior to the Shelter Care HearingAl/

¥* 1., Clarify your role. Are you being appointed as attorney
only or as attorney and guardian ad litem? 2/ Be sure you
understand the differing obligations imposed by these differing
roles. Be prepared to withdraw as guardian ad litem or as
attorney if you find representation of the child’s "best
interests"” conflicts with representation of the chiild's -
objectives. Be prepared to explain your role to your client.

2. Prepare your client to meet with you by first introducing
yourself to the child’s caretaker if the child is too young to
understand what a lawyer is.

¥ 3. Meet with your client. Explain the purpose of the
interview: 1) to get to know each other; 2) to let you explain
what will be happening in court; and 3) to find out information
from the client about the case. Unless your client cannot
speak,_3/ you should try to learn from your client her view of -
the facts, her wishes concerning placement, and any problems she
is experiencing that require the attention of counsel (e.g.
school placement problems, lack of medical care etc.).

¥ 4. Advise your client about what to expect -at the shelter
hearing and at subsequent hearings. Explain who are all the
participants at the hearing. Explain your role and contrast it
with the roles of the other participants. Explain your clients
rights in foster care (using "Your Rights in Foster Care and
Shelters"” other brochure) and given the client key phone numbers
she may need if she experiences problems in care. Explain the
attorney-client privilege and the importance of regular contact
between you and your client. Make sure you can reach your client
and she can reach you. N

5. If your client is above the age of consent for release of
records,_4/ secure from your client consent for release of
information from DCFS, mental health agencies, therapists and
schools. If your client is below the age of consent, prepare a
motion for a court order authorizing release of information to
you.

6. Speak with the DCFS investigator(s), police investigator(s)
and caseworker(s). Ask the following questions, at a minimum:
a) how long has she been assigned to the case? What other
workers have been assigned?
b) .who has she spoken to about the allegations--when? for
how long? what did each person say?
c) what are the allegations that are the basis of the
petition? other facts that support the allegations?
d) what is her recommendation concerning placement of your
client? ;
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e) has she considered alternatives to placement? what
alternatives were considered and what conclusions did
she reach about each alternative? why?

f) what is the permanency goal for the child?
what type of order/services/ service plan will she be

seeking or developing in the near future; long term?
to meet that goal?

g) what services providers are or have been involved with
the child or family?
You may also wish to use this opportunity to discuss with the
caseworker services and plans you believe your cli@nt needs.

7. Contact and interview any identified service providers,
school personnel, medical or mental health professionals, or
other witnesses.

* 8. Determine whether your client should testify at the
shelter care hearing. 5 _/ 1If so, prepare your client to testify.

9. Discuss with the assistant states attorney possible
dispositions, such as returning your client home under a
protective order under Ill. Rev, Stat. ch. 37 Section 802-25, a
continuance under supervision under Section 802-20 or "other such
order” under Section 802-20(4), including dismissal if there is
no probable cause to believe your client is abused, neglected or
dependent. If all the parties agree to such an order, make sure
your client understands and can comply with all of its
conditions. 6/ Situations in which a prompt return home order
are apppropriate include (but are not limited to): a) cases in
which the perpetrator is no longer in the home and the child’s
custodial parent is taking appropriate action against him; b)
cases in which your client has retracted allegations of abuse and
other evidence of abuse is lacking; c¢) neglect cases in which
supportive services (such as cash'assistance or homemaker
services) could promptly remedy the lack of care provided to your
client; d) abandonment cases in which the custodial parent has
returned after an explained absence where the client was
adequately care for during the absence.

10. Seek permission from the parents' attorney to interview
the parents. 7/

10. 1If appropriate, seek an independent mental health or other
medical evaluation of your c11ent and/or his family, pursuant to
Section 802-11, 802-19.

11. If no hearing is held within 48 hours of the state’s taking
protectzve custody, file for a writ of habeas corpus.

B. At The Shelter Care Hearing

l. Consider making a "special appearance” under lllinois Code
of Civil Procedure Rule 2-301 if your client has not been served

with process and has any reason to object to court




-

L~

L.

b

e

- 1 [

- admit, and notices of depositions.

|

Jurisdiction.8 /

* 2. Be prepared to present evidence and argument on the three

elements at issue in a temporary custody hearing under Section
802-10(1): ‘
802-10(1):

a) probable cause to believe the minor is abused, neglected
or dependent.3/

b) immediate and urgent necessity that the minor be placed
in a shelter care facility.10/

c) reasonable efforts made or good cause shown why
reasonable efforts cannot prevent or eliminate the necessity of
removal of the minor from his or her home. 11/

3. Prepare cross-examinations of the DCFS investigator and
assigned caseworker, the parents, and any other witnesses you
anticipate will be called by other parties.

% 4. Demand a speedy trial under Section 802-14 and demand
affidavits pursuant to Ill.Supreme Court Rule 231 when any
continuance is requested by an opposing party.l12/

5. Request all necessary medical and psychological
evaluations to prepare the case for trial. See Sections 802-11;
802-19, making physical exams mandatory in abuse cases,
discretionary in neglect cases; Section 802-21(2) (investigation
and disposition report for court).

6. Make a motion for the court to order preventive or
reunification services,

7. Request a specific visitation order, setting forth the
regular time and place of visits, responsibility for
transportation, and designated person to supervise visits if
supervision is necessary. 13/

$8. Give copies of all court orders to your client and
maintain copies in your files.

C. When the Petition for Adjudication of Wardship is Filed

1. Review the petition for legal sufficiency. Petitions must
allege facts, not legal conclusions. File a motion to dismiss
the petition for failure to state a cause of action if
insufficient facts are alleged.l14/

2. If the petition is sufficient, file discovery. Discovery
may include requests for production, interrogatories, requests to
An adversary’s “"open file"
policy does not constitute an adequate answer to formal discovery
requests.15/

3. Move to join any persons as parties respondent against
whom your client needs any orders of protection. Section 802-
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D. In the Interim Before Trial

* 1. Contact your client to determine if her needs are being
met.

2. If necessary services have not been provided for your
client, consider moving for a writ of mandamus {Section 802-

28(2), a report of the custodian or guardian (Section 802-28) or
other interim relief.16/ *

* 3. Contact DCFS to a) secure copies of family service
plans; b) determine what progress the family has made toward
reunification or other resclution; ¢) ascertain if your client is
experiencing any problems requiring your attention.

4. Send a confirming letter to DCFS concerning promised
services and documents, requesting notification of any change in
your client’s placement or services, and requesting copies in
advance of court dates of any reports DCFS writes or secures.
Confirm in writing when documents are received that all documents
responsive to your request have been furnished.

5. Determine if a non-custodial parent is capable of paying
child support, and if so, consider seeking a support order.

3 6. Review carefully any reports by DCFS, service providers,
psychiatric or psychological evaluations and other materials
produced to assess your client or her family.

¥ 7. Renew any motion for a speedy trial if trial date exceeds
the statutory time period.

¥ 8. Secure all discovery. -
* 9. Contact all known witnesses.
¥ 10. Prepare direct and cross examinations.

tl1. Deterhine if the parties can agree to a disposition
without trial. 17_/

¥ 12. Prepare your client for direct and cross examination,‘
unless it is clear that neither you nor your opposing consel will
call your client to testify. :

t 13. Prepare for and attend the pretrial conference held 60
days after the filing of the petition. Know the status of the

case and prepare to move for any orders you need before trial.
If a pretrial conference under Section 802-14(b)(2) is not held,
move to schedule one.
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* 1. Request an in camera examination of your client if she
must testify and doing so may be traumatic for her.

* 2. Move to seclude non-party witnesses.

* 3. Object to the admission of any evidence contrary to your
client’s interests if such evidence is arguably inadmissiable
under the rules of evidence. 18/ See Section 802-18.

* 4., Present testimony in your client'’s case-in-‘hief.

* 5. Cross examine adverse witnesses

6. Explain the court’s ruling to your client; explain the
upcoming dispositional hearing.

F. Prior to Dispositional Hearing

* 1. Explore with your client her wishes as to placement and
services and the reasons for such wishes. Discuss alternative
placements. Do not promise that she will receive particular
placement, but promise to investigate any placement she proposes.
Discuss with your client any reasons why a desired of placement
is inappropriate or unavailable.

¥ 2. Review all DCFS service plans and discuss with the DCFS
worker and any private agency workers the family’s ccompliance
with the plan. Discuss DCFS’'s or private agency'’'s plans for
placement and continuing services.

¥ 3. If continuing placement is a possible dispositional order,
discuss with your client.the visitation she would like with one
or both parents. '

¥ 4. Review all reports in the case, including school records,
medical records, DCFS files, and mental health reports.
Seek court orders in advance of the dispositional hearing to
compel production of any reports you cannot otherwise secure.

5. Request the public defender's or private attorney’s
permission to speak to the child’s parents to determine what
disposition they are seeking.

6. If time permits, consider visiting the foster home and
the natural parents’ home. ‘ ’

2 7. Explain to your client possible outcomes of the hearing
and their effect on hinm.

¢ 8, Discuss with opposing counsel possible agreements as to
disposition without a hearing.
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F. A£ the Dispositional Hearing

* 1. Present your recommended dispositional pPlan. See Section
802-22. Introduce evidence from service providers and/or
independent experts concerning the appropriate plan. Clearly
state the child’s wishes and advocate for these wishes unless you
have clarified that your role is to advocate for the child’s
"best interests”. See Section 802-27(2) regarding the court'’s
duty to ascertain and consider the child's views and preferences
to the extent appropriate in the particular case.

* 2. Prepare your client to testify if you plah to call her
2s a witness or if she may be called by an adverse party.

* 3. Secure written dispositional orders which conform to
Sections 802-23 and 802-27, and include the permanency plan in
the cazse as a part of the dispositional order. Provide copies of
these orders to your client, her parents and foster care
provider.

G. After Disposition

* 1. Explain the court’s ruling and its effect to your
client. :

%* 2. Explain any continuing role you will have in subsequent
proceedings. Make sure your client knows when and how to contact
you.

t 3. Explain to your client his right to appeal and the
statutory appeal deadlines. Assist the client in filing a notice
of appeal pursuant to Illinois Supreme Court Rule 303 if he
wishes to appeal. If the appeal is meritorious, assist the
client imm prosecuting the appeal or in securing alternative
counsel. '

~

H. Review Hearings

1. Move that the court hold an 18 month review hearing
under Section 802-28{(3) whenever 18 months has elapsed without
such a hearing for your client.

2. Contact your client to determine her current ngeds and
to ascertain any problems concerning placement and services.

3. Secure a copy of the DCFS service plan and other.records
concerning the child‘'s medical, psychological, and educational
needs. .

4. ' Discuss with the DCFS caseworker her views as to the
case status, appropriate goals in the case, and recommendations
concerning continued placement and services.

5. Consult with any attorneys who previously were assigned




e ~ to the case.

6. Consider securing an independent social work or

psychological assessment if DCFS’s recommendations or report seem
inadequate.

L 7. Prepare any motions for any relief your client needs,

7. Prepare your client for the hearing and prepare to
question DCFS workers and others involved with the case.

Lo -

8. Attending the review meeting or hearing. eonsider
seeking administrative review or a relief from the Jjuvenile court
on motion if necessary services or appropriate goals are not
provided at the review.

A

I. At Any Time, As Appropriate

1. Seek an order on behalf of your client for child support

against any parent able to pay support, pursuant to Section 806-
9 L]

2. If adoption is a reasonable goal for your client, seek
the filing of a petition to terminate parental rights. Move to
terminate parental rights if your client wishes to be adopted and
the case satisfies the statutory grounds for adoption under Ill.
Rev. Stat. ch. 40 Sections 1501 et seq. 19 /

3. Seek "report of the guardian” under Section 802-28 if
L - DCFS or other guardian has failed to take appropriate action on
. behalf of your client.

4. Move to alter any dispositional order which is no longer
appropriate, pursuant to Section 802-23(b)(3), 802-28(3).

—

5. Move to vacate court jurisdiction if-you client so wishes
and understands the consequences of such an order; oppose any
- - motion to vacate jurisdiction or to terminate guardianship if

: . your client wishes to remain in placement.

¢ Children’s Rights Project, Legal Assistance Foundation of
Chicago, 1988.

Unless othérwise‘indicated, cites are to the Juvenile
. Court Act, Ill. Rev. Stat. ch. 37 Sections 801 et seg. (1987
' recodification). _ :

| % Indicates action which is mandatory in providing
-~ "minimally adequate representation.
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1/ Shelter care hearings, also known as temporary custody
hearings or detention hearings must occur within 48 hours of the
time DCFS or other authorized person takes protective custody of
the child, otherwise protective custody lapses. See Section 802-
9; 802-10(6). For this reason, counsel will likely not have time

to interview all DCFS workers, service providers and parents
before the hearing. b

2/ 1Illinois law provides for appointment of both an
attorney and a guardian ad litem for nearly all children who are
the subject of abuse or neglect reports. See Sections 801-5(1)
and 802-17., A lawyer is bound by the Canons of Professional
Responsibility zealously to pursue the lawful objectives of his
client. A guardian ad litem is bound to seek the "best
interests” of his client. These roles may conflict, for example,

when a client seeks a goal that clearly is severely detrimental
to her.

-3/ It can be useful for counsel, paraprofessional staff, or
a social worker employed by counsel to "interview" even babies,
for the following reasons: a) counsel may observe signs of abuse
or neglect; b) counsel may observe the interaction between the
infant and his parents or other care providers; skilled counsel
may detect special needs of the infant; d) placement problems --
including a lack of a placement or lack of assigned caseworkers--
may be detected by trying to arange an interview and e) counsel
may be more motivated to work for a child he has met in person
than one he has never met or spoken with.

4/ See Section 801-8 regarding release of juvenile court
records to counsel (counsel is entitled to inspect and copy court
records). )

5. Testifying need not be traumatic for all children if they
are adequately prepared. For some children, testify can be as
cathartic as it is for some adults; for others, testifying can be
extremely traumatic if it forces them into frightening emotional
conflicts with their parents. Children’s testimony can be
extremely persuasive and can often affect the outcome of a case.
In determining whether a child should testify, consider:

a) the child’s age, maturity and communication skills--how
reliable is her testimony? .

b) the extent of the child’s knowledge of facts at issue;

c) the child’'s wishes about testifying;

d) ‘your ability to prepare the child for direct and cross-
examination; o

e) the likelihood of hostile or difficult questions on
crogs~examination;

f) whether testifying presents emotional conflicts or
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benefits for the child; ~ n e

g) how the particular judge views children’s testimony.

Illinois law presumes that children are competent to testify
in abuse, neglect or dependency proceedings, Section 801-
19(4)(b), but this presumption may be overcome by evidence of
incompetence. The traditional test for competence is whether a
child can distinguish truth from lies.People v. Sims 251 N.E. 24
795 (check).

\ -
6. Consequences of violation of such conditions may include a
contempt citation (section 802-26) and renewed proceedings on
the underlying petition for adjudication of wardship. Section
802-20(5).

7. When any party is known to be represented by counsel, an
attorney ethically cannot contact the party without permission of
that counsel. Code of Professional Responsibility, DR 7-104.

8. But note that service of process on minors is now excused
under the Act. Section 802-15(1). This excuse of service is
arguably unconstitutional. A special appearance should be filed
to avoid waiving arguments against the court’s assumption of
Jurisdiction without service of process.

9. See Sections 802-3, and 802-4 for definitions of abuse,
neglect, and dependency.

10. See Section 802-10.

11, See Section 802-10, P.A. 1492 and federal law concerning
reasonable efforts at 42 U.S.C. 671 and 45 C.F.R. 1356.21(d).

12. Rule 231 requires a motion for a continuance of any trial,
supported by an affidavit setting forth facts establishing
sufficient reason for granting a continuance. See, e.g., Mann v.
People, 98 Ill. App. 3d 448, 424 N.E. 24 883, 54 Ill. Dec. 133
(4th Dist. 1981).

13. The Agreed Order in Bates v. Johngon, 84 C 10054 (N. D. Ill.
June 5, 1986) provides that DCFS will provide weekly in-home
visits between natural parents and children in DCFS temporary
custody or with "return home" permanency goals. A juvenile
court order, may, however, provide for a different frequency or
location for visits.

Specific court orders which set forth how visitiation will be

. arranged, who will provide transportation, who will supervise,

. setting a regular time for visits, and what to do in the event of
~cancellation can assist the parties and promote smoother

~ visitation. : S
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Supervision of visits is a restriction on visitation which
should not be required in the absence of a court order. The
Juvenile Court of Cook County (but not other counties) believe,
however, that all visits must be supervised, however, in the
absence of a court order to the contrary.

14, See Section 802-13 (allegations of fact are required);
Illinois Code of Civil Procedure Section 2-603(a); In re Harpman,
134 Ill. App. 3d 393 (4th Dist. 1985).

. -

. 15. The open file policy is not sufficient. Parties are

entitled to documents reasonably obtainable by opposing counsel,
not just documents counsel already has obtained and maintained in
a file.

16. Since juvenile court proceedings are civil in nature,

see Section 802-18(1) and People ex rel Hanrahan v. Felt, 48 Ill.
2d 171; 269 N.E. 2d 1 (1971), the Illinois Code of Civil

Procedure’s provisions for injunctive relief, Il1l. Rev. Stat. ch
110 sections 11-101 et seq., should be available in juvenile
court.

17. In Cook County, cases settled by meané of a protective order
normally are set for periodic progress reports and then dismissed
on a motion of the assistant state’s attorney.

18. See Section 802-18 regarding evidence at adjudicatory
hearings. The preponderence of the evidence standard applies, as
does the hearsay rule, except as specifically enumerated--i.e.
previous statements by the minor regarding allegations of abuse
or neglect are admissible. Section 802-18(4)(c).

19. Any party may file a petition under the Act. See 803-15 and
see,e.g., In re Jennings, 368 N.E. 24 864, 68 Ill1. 24 125, 11
Il1. Dec. 256 (1977); Konczak v. Byra, 35 Ill. App. 3d 217, 371
N.E. 2d 136, 13 Ill. Dec. 441 (24 Dist. 1977). If the state’s
attorney refuses to prosecute the petition, however, counsel may
have to seek an order compelling prosecution.

Bibliography Concerning Duties of Children’s Counsel:

Protecting Children Through the Legal System, National Legal
Resrouce Center for Child Advocacy (1981)

Foster Children in the Courts

NY State Bar Association Standards for the Representation of.
Juveniles : —

Legal Aid Society of New York, Training Manual for Law Guardians
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Supervision of visits is a restriction on visitation which
should not be required in the absence of a court order. The
Juvenile Court of Cook County (but not other counties) believe,
however, that all visits must be supervised, however, in the
absence of a court order to the contrary.

14, See Section 802-13 (allegations of fact are required);
Illinois Code of Civil Procedure Section 2-603(a); In re Har man,
134 Il11. App. 3d 393 (4th Dist. 1885).

\ -
15. The open file policy is not sufficient. Parties are
entitled to documents reasonably obtainable by opposing counsel,

not just documents counsel already has obtained and maintained in
a file.

16. Since juvenile court proceedings are civil in nature,

see Section 802-18(1) and People ex rel Hanrahan v. Felt, 48 I1l.
2d 171; 269 N.E. 2d 1 (1971), the lllinois Code of Civil
Procedure’s provisions for injunctive relief, Ill. Rev. Stat. ch

110 sections 11-101 et seq., should be available in juvenile
court.

17. 1In Cook County, cases settled by means of & protective order
normally are set for periodic progress reports and then dismissed
on a motion of the assistant state's attorney.

18. See Section B02-18 regarding evidence at adjudicatory
hearings. The preponderence of the evidence standard applies, as
does the hearsay rule, except as specifically enumerated--i.e.
previous statements by the minor regarding allegations of abuse
or neglect are admissible. Section 802-18(4)(c).

19. Any party may file a petition under the Act. See 803-15 and
see,e.g., In re Jennings, 368 N.E. 24 864, 68 111. 24 125, 11
I11. Dec. 256 (1977); Konczak v. Bvra, 35 Ill. App. 34 217, 371
N.E. 24 136, 13 Ill. Dec. 441 (24 Dist. 1977). 1f the state’'s
attorney refuses to prosecute the petition, however, counsel may
have to seek an order compelling prosecution.

Bibliography Concerning Duties of Children's Counsel:

Protecting Children Through the Legal System, National Legal
Resrouce Center for Child Advocacy (1981)

Foster Children in the Coﬁrts

NY State Bar Association Standards for the Representdtion of
Juveniles . i

Legal Aid Society of New York, Training Manual for Law Guardians
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Child Advocacy Within Legal Services Programs

Faculty:

Robert Brenner
Southwestern Pennsylvania
Legal Aid Society, Inc.

Kathi Grasso
Child Advocacy Division
Legal Aid Bureau of Baltimore, Inc.

Patrick Murphy
Office of the Public Guardian
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PENNSYLVANIA CHILD ADVOCACY PROJECT

ANALYSIS/PROPOSAL

Project Directors
Childa Aagvocacy Committee
June 1989
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Tne Casey Aaministration proposal to tunag estaplisnment
ot a Chilaren s Agvocacy Proiect presents a unique
opporiunitly to caretully cesign, trom inception, a
comprenensive, ettective approach to meet the need tor lega!
representation ot thcose least able, by vx}tue ot age andg
aepengency, to protect ana assert their own interests. The
Governor himselt hignlignted the prioritization ot such
concern in nis *State ot the Commonwealth" Aadress this past

vanuary:

We teed our children, we put clothes on

their bDodies, but tirst ana toremost we

mUusSt make them sate trom violence ana

neglect.
At Inis point, the Department ot Publlic Weltare nas
reguesiec the Pennsyivania Legal Services Center to
tormulate a plan to 1mplement such statéwxce aavocacy
initiative, PLSC has, In turn..éougn: the as:1stance ot
Penneyivania i1egal services programs in geveiopling such
Plan. Wnile knowleage ot/experience with the particular
scheét area ot child advocacy representation 1s, wWith a tew
exceptions, quite limited among local programs. their
xn901vement‘1n Geveloping and assisting implementation ot
such etfort 1s crucial In nelping to insure that the
stangaras ot leﬁal representation adopted by Such aavocacy
project meet the hign gqualitative levels achieved by

statewide legal services aQuring the past two cecades. This

sStudy SeeksS to l1aentity the consigerations that shoulg
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@lvern Ge2ign 0t Sucnh proyect and to detine the optimal uce

Ot such cnllg acvocacy tunaing.

SMMARY OF PINDINGS - RECOMMENTATIONS

A summary ot the Study‘'s tindings anc recommencations 1s

el rerth Dejow:

A. Ffenneylvania's Chila Aavecacy ProJject snould
Itempt, in thnis “gemonstraticon* year, to estaplish a sol:qa
pProgrammatic touncation upon WRich future, mMore expansive

ettorts may De predgicated.

B. The ProJect s primary tocus must De on effective,
comprehensive jnadilviqual representation. The Prolect's
twotola guiding cbjectives provide a thematic conerence to
inis statewige enlerprise: (1) preterence tor preservation
C: tne cnild, unGer estaciisneq sate ang secure conc;txdns.
in his‘her own home: (2) where placement IS necessary,
insuring a sate ang staple nome environment ang plan for
expecitious reunion with tamlly or alternative permanent
nome-tasea placement. The consistency Ot Such objectives
With sState ana tegeral statutory ¢goals strengthens their

character anag authority.

1. At present, across the Commonwealtn, legal
representation ot children |s largely pLo tocma: with a very

tew exceptions, cniidren are not provigea etfective legal

agvecacy.
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<. In order to provice legal! representation
commensurate with such cblective, a broad-bpased concept ot
cnlld agvecacy must De agopted Dy the Project: the ABA

Stangaras well-gerine the necessary constituent elements.

3. The Aaministration’s propos?d 81 million
tunaing tor child advocacy provides a unique opportunity to
remeqy the pattern of “Denign neglect" that has generailly
characterizeg services until now. Such tunding will permit
the creat:on ana i!mplementation ot four mode! projects and
supporting components that will serve to guide future, more
expansive ettortsS to provide every cnild in need access to

etteclive agvocacy andg representation.

C. Tne froJect’'s secondary tocus must be airectea at
"i1ssue-orienteg agvocacy", igentitying and effectxvely
responding to specitic prodlem areas aaversely attecting
substantial numpers or children within a locale, reglion

ang’or across the Commonwealth.

D. 1n orcer to fully exploit the benefit of this
demonstration year grant, a numper of "new child aavocacy
proJects® snhould pe estaplished to implement the enterprise.
These i1nnovative model projects, by virtue of their
population-specitic aeslcﬁ and tunction, will accentuate
with snarp definition and visipility the crucial importance
of ettective chila aavocacy, enhancing prospects for its
acceptance as an essential, inherent element of the Juvenile

JuStice systen. 4
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E. &Statfing ot such moael projects snoula retlect an
interaisciplinary mocge consistent with the socio-legal

cnaracter ot tnis tlelqa Ot aavocacy.

F. [Drosects shoula be selected tor Implementation in
potn uroén anda rural environments ana dls;rxbutec among
target areas Ot dittering population sizes, with necessary
adiustments ettectea to contérm to the unique aspects of

each respeclive serting.

G. FroJects snould be evaluated utilizing “tuncticnal
slangaras*: tor inaividual representation, the ABA

stangaras: tor "i1ssue-crientea aavocacy", the implementation

plan.

H. A Childa Aavocacy Support Component shoulda be
estaplished 1n orger to assure provision ot necessary

technical, training, anda evaiuative 1nput to such proJects.

1. A Statewide Coorainator for Child Aavocacy shoula
De retainea py PLSC to insure 1mplementa:l§p of the
Statewlge Project, as well as to estaplish continuea
etfective relations with DPW. Acditicnally, as statewide
1ssues agversely attecting childa aavocacy are ldentified, a
Chila Agvocate Umbucsman snould be created to develop

appropriate strategies to adaress them.
[. GENERAL CONSIDERATIONS

000213
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Al tThe outset, tWO Primary tactors must pe recognizea

as centrat to Project analysis anda planning:

A. 'fhe tuncing level -- 81,000,000 -- constitutes a
limiteg resource tor childa aavocacy purposes; to insure
comprehensive ettective legal representation to the total
Pennsyivania chila population would require many multiples

Ot tnis annualizeqa buaget:

B. How that limited resocurce 1s utllizea -- the
coyectives, structure, anda processes developec i1nh this first
vyear ot Project funding -- will have a substantial,
Qeterm;native 1mpact in detining the scope ana character of
tulure legal agvocacy programs evolving from this initial
imciementat,on pnase. laceally, estaplishing such enterprise
TCOM INCEPTION AftOras ItS Creators the unique OpPporCtunity
10 caretuiily cratt a plan that can artxéulate clear
obD.iectives: tormulate *igeal® standards and design
concomitant programmatic tormats directed at their
atta;nment: ang. i1ntegrate an effective evajuative process
Into the essential structure of such project that will
permit cetallea assessment and, where necessary, further
retinement in this initi1al year ot child aavocacy

Qeveiopment.

1r. . i
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A3 Wil pe revealed Deiow, the preaominant thrust ot
the Pennsylvanja Chila Aavocacy Project must pbe directea at
meeting the needs ot indgliviaual childaren requiring ettective
agvocacy in juvenile dependency proceedings. As a
secongary, more |imited purpose, such project should
initiate erforts to i1cdentity ang effectlv;ly responag to
VArious specitic local, regional ana/or statewli!de prodlem
areas whicen sgsstant}ally agversely impact upon

rennsylvania-s ¢cniigren.

-

A. EFFECTIVE INDIVIDUAL REPRESENTATION

fegeral ana state legislation as weil as studies ot
the plignt ot chilgaren 1n the legal system suggest a strong
twoto!la thematic empnasis upon wnich Such aavocacy project s
ingiviaual represeniation ettorts shoula pe predicated: (1)
& prererence tor preservation of the chflc. unger sate and
secure conaitions, in his/her own home: (2) where placement
outside the nome (S necessary, JnsSuring that necessary
Services are provicged to the child in a sate, nurturing
environment and that the child 18 reunitec as expecajtiously

as possibie with the natural tamily or placed i1n an

alternative permanent home.
1. PRESERVATION IN OWN HOME-REASONABLE EFFORTS

Pennsylvania‘s current Juvenile Act identifles its
central burpose as "preserviing) the unity of the tamily

wnerever possible® and “separating the child from (the)

000245




parents only when necessary tor (the chlld's) weltare or 1In
the lnterest ot public satety.* 42 Pa. C.S.A. 6301 (86> (1)
t¥;. The state's Chilg Protection Services Law ot 1975
retlects a =imilar home-based emphasis. Moreover, tne
tederal government has sought tO encourage states t§
pre2érve cnilaren 1n their own homes ang 6lscourage outsice
piacement througn the provisions c¢f the "Acoption AsSsistance
ana Chila weltare Act of 1980", Public Law 96-272, 42 U.S.C.
62U et seq.. Dy requiring that betore a state can receive

teQe¢ral reimpursement tor foster care placements, the judge

MusSt tina the state has made °"reasonable eftorts" to prevent

placement Ot the chila or to reunite the chilg with nxs/ner‘
own tamily: moreover, placements must be reviewea every 6
montns by court-saaministrative boday, with a tull Judicial
review atter 18 months, 1n order to determine whether the
cnila may be returned home. '

Equaily essential to the home-based focus 1S the need
to lnsure tnat the chlla in Nis/her own home 1S provided the
requisite assiStance/serVices to guarantee freedom trom
conaitions ot abuse ana’or neglect. The "reasonable
ertorts” criteria established by P.L. 96-272 estapiishes an
atzicmative obligation on states to assist the chila/family

I1n preserving the child 1n the home.

2. A SAFE AND APPROPRIATE PLACEMENT AND PERMANENCY
PLANNING

000216



[n those cases wnere removal trom the home 1s Qeemed
necessary Dy the Court to best serve the chila‘'s interests,
the state s optilgation to provide ettective, comprenens;ve
plannina-assistance 1S no less stringent. It the placement
1S 1ntengeqa to represent a |imited, flnite perijoc atter
which 1t 1S contemplated the child will r?turn to the home,
empnasie muet be placed oOn 1nsuring that all required
Services ana otner aspects of planning are expediticusly and
ettective!y provided in oraer to minimize that-period of
removai. It the prospects tor eventual return to the home
are less certain, sStatutory prescriptions require a
“sermanency planning” approach designed to eftect the
événtual estaplishment ot an alternative sate., staopie, nhome
environmen:t. The chila has a right and interest in
permanence ana stapility within a caring family, rather than
48 a cnronic wara ot an institution or As a toster cnila in
a4 success:on ot homes. Flnally, Whatever the auration of
placement. the chila 18 attorded through tedgeral statutory
autnority (Public Law 96-272) the right to acequate care ana

-

guaraniee against apbuse or neglect.
B. ATh] -

While indivigual chlld advcocacy in dependency
proceealngs will, of necessity, be the project’s dominant
concern. a secondary focus must be targeted at identitying
ana aeveloping ettective responsessstrategies to those more

generally impacting *prodblem areas® within the

400247
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legal-economic-soclal-megical matrix that are getermined to

place the rights and interests of Pennsylvania‘s children

“at risk*,

A2 the stugles gescriped pelow inaicate, the
tragitional view ot such aavocacy in a legal proceeaing has
.. - Deen quite narrowly darawp, otten constituting little more
than pPLO _torma representation jn a largely pre;aetermxnea
RLO +OrmaA proceeaing. As a cresult, such representation has
rhag littlie eftect in securing the chila‘'s rights/remecies
prescribeq Dy the sStatutory mandates cited above.
To the cegree that the Child Aavocacy Project seeks
Lo aseert/entorce the legal Interests of its vulneraple
Clientele, 1t musSt agopt, ab _initiq., a tar broager
cetinition of such representation. In this regard, tne
American Bar Association has established a set of cetailea
guicelines which, with only minor modifications, would quite
ettectively encompass such charge (a copy 1S appended to
tnis analysisy, These stancardas create a concept ot
representation that transcends in both depth and cquration ot
representation the far more limited counse! traditionally
providged. Moreover, they recognize and require respect tor
the sentiments of the chila-as-client, an element
minimalizec/negated by present practices. This
comprenensive set of guice!ines reflects the c}taractorlsttcs

lnherent i1n chila aavocacy representation: the trequency of

100248 10
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aiepositicnal, review hearings: the requirement tor
contlnuous monjitoring: the need tor Special sensitivity (n
¢il1CITINg and assessing thé Cchlid’'s preterences; the aplliity
{0 matntain ettective representation over a supstantial

totten muit{-year) period of time.

The cumulative import ot sSuch prescriptions is to
require the cnjia aavocate to aqopt a representational
approach sxgm:lcant}y broader i1n dimension than that

satistactory tor more routine llmltec-lssug matters:

The tragitional tasks of an
attorney -- thorougnly lnvestigating
tacts and legal issues, presenting
evigence ana legal arguments, examlining
ang cross-examining witnesses,
preserving a record and taking appeals
or seeking other forms ot legal reliet,
counseling clients to aia them 1N making
deci1sions andg generally utilizing thelr
agvocate s persuasive skllls are central
to the tunctions of the chila's
attorney.

However, because the cllent is a
Juveniile and pecause the Jjuvenile court
18 & “socio-iegal”® court, a court whose
geci1si1ons must be groundedg upon the
expertise ana resources of socilal
services and clinical disciplines, these
tasks must De pertormed with an extra
measure Ot Sensitivity ana specialized
interaisciplinary competence. (J. Pink,
*Determining the Future Chilg*)

Iv.  BRESENT STATUS OF CHILD ADVOCACY IN PENNSYLVANIA

Regrettanly, in current Pennsylvania depenaency
practice, the actual situation |s quite the reverse: chila
representation retlects a precdominant pattern ot minimal

invoivement. Evidence of such inattention |s reflectea in

11
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the l1mitec quantitative cata avallable regardling the scope

ana qgegree Ot representation. One recent statewiqe sSurvey

congucieac Ly the Juvenile Law Center ot Philaceliphia

Proviges statierical support contirming the generaily

perceivea *"lnadegquacy” Ot current ettorts at chila agveocacy

In Penneyivania. Among other tinclings., the stuagy

Celermineg:

UUC%<50

1.

AttQrney® otten are not appolnted tfor cnlidren
1N Qepengency cases. -Unly $9.3% ot responcents
lnglcateq that attorneys are "always* appolintega

1N thelir county’s gepenqgency cases.

Attorneys otten Qc not participate in the
Gevelopment of Family Service Plans for their
clients. fhus. 66.1% ot the responcents
ingicated they are not regulariy inviteg to
participate in ceveloping FSP's tor thelr
clients: 50.9% ot.tnose invited ¢o not routinely

atteng such planning meetings.

‘he °*reasonable efforts" determination, citea
previously, is often nothing more than a prLg
i1orma aftirmation ot country Childaren ana Youth
Agency ettorts: 64.4% indicated that the
“reascnable ettorts" question is investigatea
only casually: 16.9% noted that the matter

was totally exclucea trom Judicial

declsion-making, the court essentially accepting

12
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Without qualitication the agency 8 recommendart iah
regaralng ptacement. Inceeqa, 62.7% indcicatec that

they naa never experienced a Judge or master

L [ | l . | t b

L.

WRO nac founa that "reascnaple etforts” were

ROt made to prevent placement/reun:ty a tamily.

Another, more comprenensive recent study of legal
representalion ot chilaren in New York State retlects

eimilar cnaracter:stics of the practice in that

Jurisgiction:

.. .Tampant waivers ot counsel| by
chllaren. a serious lack ot specializeg
eXpertise ana training ot attorneys,
tajlures Dy attorneys to utilize
ex1sting statutory mechanisms to obtain
clinical ang social assistance, tajllure
tO engenger system accountability
through appellate or special litigation,
ang a gqglaring lack ot preparation, even
tO the extent ot tailures ot i1nterview
clients. Knitzer, J. anc Sooie, M. *Law
guaraians in New York State: A study ot
the lega! representation ot children®
(NYS Bar Assocation 1984)

Criticicing wnat the study aeemed to be *phantom®
representation. the researchers reported seriously
lnagequate or only marginally adequate represention in 45%
ot the cases and truly eftective representation in only 4%.
When one compares the scope of such services presently
providea with that cetined by the ABA standards, underscored
Dy state and federal statutes, It |s clear that there exists
4 substantial statewide neecd for chlla advocacy

representation of a far more intense, broader order.

13
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v. EURMULATING THE PRUJECT -- BASIC COMPONENTS

A. ESTABLISHING A "MODEL* CONSTRUCT

Given the limitea nature of this® initlal year tunding
tor cnxlc'acvocacv. cptimal utilization will be acnievec by
estaplisning a limitea numper of caretully structurea ana
designeqa cemonstration proJects which can serve, ¢
aga.tional funding 1S later secured, as the pasis upon which
A More ComErenensive statewide sSysStem Can pe precicated.

Consistent with the governing project objectives
articuiatea previousiy, the primary programmatic emphasis of
eacn moge! proJect musSt bDe directed at providing eftective
legal agvocacy through (naiviQual representation tn
gepencency proceedings. Kepresentation will Begin when the
petition 18 tlled or, if tne cnila has b;en rémovec trom the
nome on a emergent bDasis., at the shelter care proceeding.
Froject ottices will continue thelr representatlion through
all phases ot cisposition and postaispositional proceedings
(e.g., toster care reviews, family service planning
meetings, termination Ot parental rights hearing, appeals).
AS part ot such representation, it will be necessary to
insure that auring the pencency ot the proceeding, both.
chilaren ang tamilies are provided neeged services as
orQerea DY the coure.

Un a seconagary basis, each project will utillie its
unique toCuS ana expertise to i1dentity/assess gselectea

Systemic proviem areas attecting chilaren In its particular

N 14
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Jurisgiction te.g., child healtn neea®, chilg nurrition
needs., rignt to special education, representation in mental
nealtn riearings. termination proceedings., etc.) and
tormulate ertective proposals to address ceticiencies noted.
To maximiZe the number ot areas investigated, it might be
oenetxcxal‘to airstribute aittering problem-area issues among
the moge! prosects: the resulting generation Ot several sets
Ot analyses proposals could thereatter be reviewed for
possibDle application in similar situations elsewhere in the
state. Ffrom a iong-term perspective, Improvements effectea
tArougn such 1ssue-oriented advocacy might have a
Signiticant i1mpact IN recucing the causative factors that
Propel many of the state's 1naiviaual children into a

"Qecpengent® situation.
B. PROJECT STRUCTURE

Given the general characteristics of such gemonstratlion
pro.ecls gescribed above, 1t 1S essential to determine the
mosSt appropriate structure to be selected for their
impiementation. Tnree principal formats mignt be utilizea:
ex1s8ting chila aavocacy programs (currently, only 2
signiticant projects in state, both more restricted In
gesign/tunction than that ot mocel proposed); exi1sting legal
services programs: and °new chlld agvocacy projects® to be
lncorporated for the purpose of (mplementing the project. A
caretul analysis of the benefits/detriments of these

alternatives reveals a clear preference and compelling

15
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Justitricalion tor estanllishing the "new moce! project”

tormat.  Among the principal aavantages ot such tormat are

the tollowing:

1. Each project will be estac!lisnea, at initio,.
with an overarching conceptual base, deflned cbjectives, a

representation system Qesignea on an °"lgeal* mogei, ana an

integrateg procacly-~cetined construct for youth aavocacy.

]

<. These new mode! proJjects will De consistent in
torm ana spirit witn DPW's 1nnovative thrust to estaplisn an
ertective system Ot chilg agvocacy;: they will permit the
State 10 evigence this new commitment In CONCrete terms by
tuncing specitically cnitg-centerea proJjects which give

"righ-cetinition® to this essential neeg.

d. Their limited, specific focus on a specialjzedq
target group wWill increase their potential tor securing
accaitional chilg-acgvocacy related grants, hus enhancing

sServices peyona that provided by the state.

4. They wil! De better positionea and *ldentitieq”
to I1NCrease community awareness and involvement In

agaressing chilQgren‘s neeas.

S. Their clearly cefined structure, articulated
stangaras ana tunctions will enhance tne prospects for
ettective assessment/evaluation curing the initial year ot
\mplementation, ana, 1¢ renewea, for measuran.lonqer-:erm

ettectiveness ot chila aavocacy efforts.

16
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&. 7They will attora a cnallengling opportuniIty tor
esperiencec attorneys (presumably darawn from existing legal
ServicesS programs? to participate in the creation ot a

novel, 1mportant enterprise tor the 199Us,

In térms of disaavantages, the principal snocrtcoming is
the comparatively nigher sStart-up COStS associated with
creating a new organization. Such factor can, however, be
ottset tC some degree Dy presumed lower personnel costs
geénerally characteristic ot new enterprises. Moreover.,
acaitional recuctiions might be eftected through cooperative
arrangement witn |ocal legal services programs tor snareda
use Ot various resources (library, equipment, etc.).

In acaition, at inception, the project will lack an
experienced in-house statf. However, It |s contemplatea
tnat the protessional legal complement at sucnh statt shall
De gerived, i1n large part, trom ékperiencec legal services
atiorneys interested in the new venture.

Finatly. the new child aavocacy projects will initially
lack estaplisned networks/daeveloped relations with social
service agencies, the Court, bar and other community
eiements. However, the anticipated presence on statf ot
experiencea legal services attorneys famillar to the
community snould expedlite the process of establishing new
linkages to insure etfective inter-agency interaction.
Inceea. trom a aifferent perspective, the very lack of such
*establ ishea" character may, in fact, have a quite
peneticial effect: permitting the advocacy projJect a unique

17
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OPpPOrtuUniIty to getine and ettect acceptance Ot a new,
proager cetinition of chilaren's rignts . remecles within its

wn Soclal services/legal community.

C. STAFFING

precominant moge! ot current etfective advocacy projects
Suggeste the adoptiing Of an interdisciplinary format,

protessionals. e.g.. social worke
moenitore, ca®e aaministrators (the "social component*) in
JCint gelivery ot services. Such essential mix 1n staffing
composition atforads the project the necessary personnel
recuired 0 effect the Droaa-bpased concept Ot advocacy
gelilneateq apove. .

Tne inclusion ot the 'social.component' is pregicatea
on the tact that the Qependency case is, as noted above,
*socio-legal” in essence. 'leen such multi-dimensional
rature. i1nterdisciplinary representation ha; been tound, in
a number ot other Jjurisaictions, to be particulac!y
ettective. ln essence, the attorneys establish the legal
goals ana parameters of the cases; the sccial component
assists in 1mplementation (e.g., investigation, assessment

Ot natural home, foster home, evauations of agency “plans of

service® in terms Ot i1nterest ot chilidren/families, case

(=t
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Planning. Program reterrale, service MONItoring, criels
intervention, etc.).

In agaition to wprking with the attorneys i1n indivicual
representation cases, such social component statt will also
Signiticantly assist In implementing the "issue-orientec
acvocacy'.efforts carried out by each proyect. Thus, for
éxamplie. In assessing the actual status ot childaren’s
access-entorcement ot riqpts to special eaucation in a
particular Jurisalction, the social component staff mignht be
Initially i1nvoivea 1n research, data gathering, i1nterviewing
¢t criigren, ofticials, aavocate groups, etc. If, as a
result. supstantial problems in access to special eaucation
are i1centitiea, such statf may then be involved |n
es:aplishing and implementing non-litigious "alternative
resolution” strategies C(e.g., In the case of “rights to
speclal equcation® -- preparation of maferlals and
conqaucting of training tor paren{s in etfective aavocacy tor
thelir chilgren, coordinating such parents/groups to train
otnhers, etc.).

in terms ot the relative gistribution 1n statting
Detween (egal and soclal component, a review ot the
experience ot a number of projects ln other jurisaictions
suggests no preferred ratio. Gilven the °“demonstrative®
natur§ of the moce!, It might be beneticial to aaopt

aifferent variants i1n statt patterns among the proqects for

later comparison ana assessment.

D. LOCATION OPF SITES
19
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ln terms ot the location Ot project sites, the
Erinclpal consigeration/determinant snoulg once agaln be the
“gemonatrative® nature ot thl!s injtjal year implementation.

Ine limited number ot pProJects tunded Must be recognized as

the primary mogels tor future replilication.
1. Urpanskural Mix

Given the urban-rural mix across the Commonwealth, it
1S essential that project Sites be estaolxsﬁec'xn poth rural
ang urpan areas. While clearly many aspects of child
agvocacy repfeéentatxon will pe similar 1n every
Jurisgiction, various aifterential environmental ana

practice-rejated elements 1n a particular locale will create

unique clroumstances <e.g., lack ot alternative services

available., problems with access to clients) attecting

aavocacy planning ana strategy. JThe estabplishment of both

urdan ang rural sites will allow each respectively to
lgentity ang respond to such speclific conaitions, providing

an jmproved mode tor tuture replication and expansion.
2. Diftering Population Densities

Similarly. the tour projects sites snoula be
estaplisnea in Jurisdictions reflecting differing population
gensities: e.g., one project i1n area with population ot
S00,000+, another in area with 300,000-S00,000, a thira in

area with 10uU,.000-300,000, a fourth in area with less than

20
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U, ey, For 2uch purpogee, target populatione would pe

getineg Onh a county or multi-county basis.

E. DEFINING- QUANTIFYING EACH PROJECT'S
SPECIFIC GUALS

The placement of such projects In va?:ous sxtés with
aittering populations will require concomitant agjustments
Py each |n statting patterns anag allocation of rescurces
Detween primary and supplementary proJect obJectives. Such
variations, nowever, must pe !imitea 1n orger to insure that
all projects i1n this "demonstration year" etfectively pursue
the PrOJeci's twotola objectives 1n a substantially similar
manner.

More specitically, an analysis ot several analogous
chilga aavocacy mocels in other Jurisdictions suggests that
eacn project, proviged a stafting complément ot sI1x (e.qg.,
three attorneys. three social-work support personnel),
sSnould be aple to process S00-600 cases/year while also
carrying out etfective analysissplanning In selected "i1ssue
agvocacy" areas. In some moce! project sites, attalning
sSuch total caseload level will allow the project to etfect
100% representation ot Juveniles; in other areas (}.e.,
wnere annual dependency proceedings exceed 600 In number),
the proJect will be able to accept a significant, aibelt not
total, percentage ot chilaren requiring representation.
While the state and Project’s long-term objective must be to

insure all children access to comprehensive legal

21
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reprecentation, the limitations 1mposed in the annual budget
tor this 1ni1tial year require that resources pe jugdiclously
utl111Zea t¢ achieve qualitative as well as quantitative
resuitls. ltence. 1t 1S essential to tixX such caseload
maximums 1n order to preclude the potential tor dliution of
represeniatzon ettorts -- the very phenom?nom which such

PLOIECIE Are Specltically Qesigned to remedy.
F. KNUMBER OF PROJECTS. BUDGET ALLOCATION

Given the mocerate stattlﬁg size, aescribeda above,
preiiminary analysis ot tne cost of tunding each such mogel
proJject retiects an annuailizeqa pudget of approximately
2230,Uu0/year. Baseda on such determination, the initial
tunaing ot 21 million wll! permit four mode! projects to be
estabiisned. The palance of the funding will pe allocatea
to tunding a *Statewlae Coorainhator,* 'éupport Component*

ang possiple *Umbuasman®, cescrxﬁed further pbelow.
G. NECESSITY FOR COMMITMENT

vaen the crucial importance of this initiative ana its
potential tor tundamentally altering the quality ana
character ©t chila agvocacy in the state, It 1s essential
that those entrusted with the design and implementation of
the i1nitially tuﬁdeo projects reflect and maintain a strong
commitment to acnleve a successful enterprise curing this

t1rsSt year.

22
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To assist such mogel programs 1IN the (nitial process of
dedign. CQevelopmént, ana implementation, it 1S necessary
that that a Chlia Aavocacy Support Component pe estébllsnec
(possiDly, though sub-contract with an existing
research/training-oriented proviaer of services to youth).
Tne tunctions of such center would be multiple: etffective
training, litigation support, provision of resource
materiale: co-participation with projects |in
mcnitcringsevaluation ana in i1dentifying reglonal/statewiae
IMPact 1esues derivea trom the each project s

locally-tocusea "i1ssue-oriented” aavocacy efforts.

To ettectively aaminister and guige statewide

implementation etforts, PLSC should estaplish a positlion on
118 statf tor a Statewlde Coordinator for Youth Agvocacy.
In acaition to working closely with the Directors of the new

-

projects and the Support Component, such coordinator shall

serve as principal projJect llaision with DPW.

As the cumulative results of model project aavocacy
gives rise to evigence ot regional or statewide (ssues
acaversely attecting chilaren in the state, PLSC might
consider estapliishing an aaaitional position of Child
Aagvocate Ompbuasman, responsible for developing strategres to

ettectively address tnese more proadly-impacting concerns,
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A. INDIVIOUAL REPRESENTATION

A review ot the literature regarcing chila aavocacy
programs reveals a regrettanle lack Ot estaplisnea criter;a
thatl can be reliea upon to evaluate the ettectiveness ot
sucn ettorts._ lnceea, the getinition of a *successtul
culiccome” remains controversial (e.g., 1S preservation in a
macfginally acequate home necess;rxly_preferential o
Flacement In a SUPErIOT GUOUP Tesidence: is attainment ot
the cnilig s preterence; In ang ot itselt, succesiul
representation: ezc.)

In the absence ot such qualiitative measures ot
etticacy. it 1S necessary, as an alternative, to aaopt
“tunclionatl criteriat that will permit an objective
assessment ana cetermination as Eq whether the scope ang
cegree Ot a proJject’'s representation tulfills the requlred'
elements Qetinea as,essential to ettective chila aavecacy.
[n Ini1s regarda. the ABA Standards enumerated apove may, with
Some moQitications, Serve as the necessary evaluative mogel.
Clearly. 1f Such proJjects are extended over a longer
quratlion. longltuainal studies of etfectiveness in more
quantitatively measuradle terms will become teasiple ¢ e.g..
comparing the Quration ot foster placement tor chilaren

representeq by Lhila Advocates with those deprived such

counsel!l .

¢~ B. 1SSUE-ORIENTED ADVOCACY
000262 24
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A s:imilar tunctional apprcoach should be adoptea 1IN
€vaiuating the eftectiveness ot this secondgary programmatic
tocus. ‘Thus. once a project has cetined an area tor
exploration, a carefully cellneated Ilmplementation plan
shall pe establishea upon which all future action shall pe
preaicated. The cegree of project success in such enterpise
can subsequently be measured on the basis of 1ts successtul

contormity to such prescribea plan.

1x. * N "w K -2 "

The tact that the impetus for such child advocacy
proJect has emergea trom the Casey Aaministration jitselt
cepresents a rather unlque instance, in this "just-say-no*
era. ot a state not only voicing 1tS concern about Dasic
rignte DUt aisSO taKINg the Initilative to fung the meanse O
ettect their attainment. To the Eegree that the project is
Successtul 1n meeting its objectives, the state wiil have
securea the intangidbie benetit of improving the weltfare of
1S youngest, more vulnerable citizens. -

Un a more pragmatic level, such investment shoula, over
time, yleld Increasingly lucrative economic aividenas

througn a variety of cost-saving etfects:

1. Direct recuction in unnecessary,
repeatea judliclial hearings by seeking
expeditious *permanency planning*

resolution tor cases.

25 . y
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«. Direct reauction In neea for tcoster
care placement through emphasis on
nome-paseq preterence (average toster
care placement ot 3.5 years represents a
cogtrchila of $19,.000); esupstantial
aaditional savings resulting trom
aiversion ot youtnhs from group,

Institutional gependent care facillities.

4. Inalrect reauction 1n potential
de!linquency placement costs (correlation
Detween neglect. aependency ana later
celinquency well-estapiisnea): such
institutional placement costs, at

present, may total $47,.000/cnila.

lnceea., thne cost-effectiveness of this approach is most
clearly evicencea Dy the fact that the savings eftected Dy a
moge!| project’'s aiversion from foster care ot only 12
average-term foster placements/year will equal in amount the

annual ized puaget of the prOJect‘ltselt.

X. JMCLEMENTATION CONSIDERATIQONS

Optimum implementation of the Childa Aavocacy ProJject
pursuant to the proposal set forth jntra will require the
committeg 1nvolvement of PLSC acministrative ana statf

personnel ang those in management ang service provision of
Jul<ied 26
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legal S€rvices programs interested In “miawifing® thies new
CONSLruct I1nto peing.

upon FLSEC's adoption ana DPW approval of a statewide
Chiic Agvocacy Prosect, RFP’s snould be expeditiously
Eresared anc gisseminated throughout the Commonwealth
seex|ng well-geveloped proposals to estaplish "new chila
aavocacy projects*. At the same time, legal! services
Frograms interested In Qeveloping such project in their own
JUCISCICTiCn sSnould take a numpber Ot Initial preparatory

slers:

1. Work with other iInterestea community
protessionals, leacers and clientele to
estaplish ana incorporate a non-protfit

organization that may apply for funding

as a moce! project.

“s

<. laentity among i1ts own statt those
jnaiviguals wno possess relevant
expertise and i1nterest 1n assuming

positions with the prospective project.

3. Apprise county Judges/masters of the
potentlial estaplishment Ot this new
aaveocacy project seeking to elicit their

support ana cooperation.

Following selection of the Sites tor mogel projects,

this new!y tormed organization, supported ana assisted by

27 I
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1eQal services personnet, shall Carry out necessary
Lreparatory ettorts tor implementation ot services: e.g..

recruiimeni., selection ot Director. statt. securing ot

necessary space., etc.

As xmple@en:atlon commences in January, 1990, legal
Services perscnnel snall withdraw from active participation
witln euch ¢rganication, So that thereatter it may develcp on
its OWNn as an i1ngepencent, etfective mode! aavocate for its

srecClallZeq vyounhg clientele,

Feincipal inalvicuals, agencies consulted in preparation of

tnis anatys.s:

National Center for Youth Law, San Franclisco (Blll Grimm,

tsg.)

suvenile Law Center, Philadelphia (Sam Magaovitz, Esq.)

Legal Aig Society ot New York, Juvenile Division (Janet

rink, Esq.»

Citizens Concernea tor Chilaren, Inc., Ithaca, New York
(Susan Hatcn)

Lawyers tor Cnilaren, Inc., New York (Susan Coéktleldi

Citizens: Committee tor Chllidren ot New York, lnc.

28
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CJlane Stewart)
Chilaren Kignts f'roject, Chicacgo (Diane Regleat)

bProkiae, Cincinatt: (Dale Daraurtt)

in agcition: ail comments, Proposals ana correspongence

torwardea to Utto Hotmann by legal services programs ana

other interestec partijes.
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EXHIBIT 4
RAMSEY COUNTY

GUARDIAN AD LITEM GUIDELINES




RAMSEY COUNTY GUARDIAN AD LITEM PROGRAM
VOLUNTEER PERSONNEL POLICY
MAY 1989 - Revised

The volunteer personnel policies of the Ramsey County Guardian ad Litem Program

are to provide basic guidelines of rights and resopnsibilities of the volunteers
and of the GAL Program.

PLACEMENT: The Program Director in cooperation with other paid staff is responsible
for interviewing, screening, assigning and evaluating all volunteers.

JOB DESCRIPTIONS: Job descriptions will be provided and reviewed with each volunteer
to include specific responsigilities and opportunities available.

TRAINING: Volunteers are expected to participate in 40 hours of initial training,

plus field trips and on-going training for a minimum of six hours per year after
the completion of initial training.

SUPERVISION: Volunteers are expected to accept supervision by Program staff.
In addition, volunteers are to have monthly contact with Program Supervisors,

and to initiate additional contacts whenever a problem arises on their case,
prior to initiating any action.

EVALUATION: There will be regular evaluations of the volunteer GAL's work completed
by their Program Supervisor - six months after the GAL becomes active in the
Program and annually thereafter,

VOLUNTEER EVALUATION REPORT: There will be regular opportunities for volunteers
to evaluate the Program and provide input to the Program staff.

ABSENCE/ILLNESS: Due to the importance of your role in the court process we
encourage you to attend each court hearing for your client. Please notify the
GAL Program staff as soon as you know you will not be able to attend a court
hearing or other scheduled meeting, training or group.

TERMINATION: In the event of consistently unsatisfactory job performance a meeting
will be held with the Program Director and/or Program Supervisors, to discuss
the concerns and possible solutions. If the situation cannot be resolved, the
volunteer will be offered other assignments or, if necessary, asked to resign.

RESIGNATION: Upon resignation of a volunteer, an exit interview will be held

to discuss any suggestions or criticisms the volunteer may have. This important
feedback will help our staff perfect the Program and provide the best service
possible to our clients, the court, and to volunteers.

EMERGENCY INFORMATION: All volunteers are resopnsible to report any changes
of address, telephone or other pertinent information to the Program staff.

DOCUMENTATION: All volunteers are required to keep accurate time sheets, client
records, and reports as required. Volunteers must keep mileage sheets for reimbursement.
If you choose not to be reimbursed for mileage and parking, this can be used

for personal tax purposes as a deduction.




NATIONAL CASA ASSOCIATION
RECOMMENDED MANAGEMENT PRACTICES

The National CASA Association Recommended Management Practices have
been developed as a guide for programs to encourage consistent quality
throughout the CASA network. The Association recognizes that this network
reflects the diverse communities in which programs operate, and must be
sensitive to local conditions and constraints in developing effective programs.
The Association has reviewed program operations and management practices
from throughout the United States, and has selected those common elements
which distinguish exemplary CASA programs.

In addition to the required minimum Standards, the Board of Directors of the
National CASA Association strongly encourages CASA programs to adopt these
recommended practices, where practicable, based upon the premise that a well
run program will provide optimal representation for children.

Achilds voice in court e
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A. CASA PROGRAM STRUCTURE

1. A CASA program should have an Advisory Council and/or Board of Directors
resenting a broad section of the community.

2. 'I‘heprm\ary focus of a CASA program should be serving abused and neglected
¥ children in juvenile dependency proceedings.

. 3. The CASA program should have written goals and cbjectives, measures for
v obtaining those goals and objectlvas, and a methodology for monitoring and

evaluating progress. The program’s budget and financial goals should be
based upon these objectives.

+ 4. A CASA program should have a written organizational plan including ]Ob

< descriptions for staff and volunteers; volunteer recruiting plan; screening
and training prooedures program policies and procedures; guidelines for
support and supervision of volunteers; guidelines for record keeping and data
collection; and a funding plan.

-5, In addition to the program director, CASA programs should have adequate
supervisory and support staff to ensure tmely,and thorough case management.

- A recomended volunteer/supervisor ratie is: 30/1.)
v 6. ACESAprcgramshmldberecognizedandsu;portedbythecwrt.

+. 1. A CASA program should have state or local program standards in keeping
” with the standards of the National CASA Association.

L 8. A CASA program should be affiliated with a state CASA program, association
or network, if one exists.

- 9. A CASA program should be a program member of the National CASA
Association.

"] 10. A CASA program should have liability protection for staff and volunteers
1 through the court, state statute or private coverage.

1. A CASA volunteer should:

Ma.m.intaincmpletewnttmmcordsabmttmcase, including
appointments, interviews and information gathered about the child.

, /b.MortanyimidmtsofduldamsearmglecttatheCASAsupervnsor
~ and appropriate authorities.

 C. Interview parties involved in the case, including the child.
Detemimlfaperm:mtplanhasbeencreatedformednld ard

- whetber appropriate services, including reasonable efforts, are being
provided to the child and family.
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. e. Assure that the child’s best interests are being represented at every
'/ stage of the case, attend court hearings, and make a written
recamendation to the court on what decision is best for the child.

..~ f. Monitor the case by visiting the child as often as necessary to
cbserve whether the child’s essential needs are being met, and whether
judge’s orders are being carried out.

~ g. Participate in any planning or treatment team meetings involving the
“"  child in order to keep informed of the child’s permanent plan.

h. Remain actively involved in the case until formally discharged by the
court.

2. A CAsA volunteer should not became inappropriately involved in the case
by providing direct service delivery to any parties that could (a) lead to a
conflict of interest or liability problems; or (b) cause a child or family to
became dependent on the CASA volunteer for services that should be provided
by other agencies or organizations. Examples of inappropriate volunteer
practices are:

o Taking a child hame or sheltering a child in the home
o Giving legal advice or therapeutic counseling

o Making placement arrangements for the child

o Giving money or expensive gifts to the child or family

3. A CASA volunteer should only transport a child when there is liability
insurance coverage for such activity. The volunteer should also have
permission of the person or agency which holds custody before transporting a
child.

4. A CASA volunteer should not be related to any parties involved in the
case, or be employed in a position and/or agency that might result in a
conflict of interest.

C. RECRUITING

1. A CASA program should produce a standardized packet of written information
(brochure, information kit), in keeping with the National CASA Graphics
Standards, to clearly explain the purpose of CASA, define the role and
mrq%iiﬁiaofﬂnmmm, and explain minimal comitment of
time .

2. The recruitment effort should be targeted to attract male and female
volunteers from diverse cultural and ethnic backgrounds; and fram a variety
of age groups and socio-econamic levels.

3. The recruiting plan should be designed to make the public aware of the
problems faced by abused and neglected children who enter the courts.
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4. As part of its recruiting procedure, a CASA program should refer potential
volunteers to other CASA programs or the National CASA Association if the
potential volunteer lives outside the program’s service area.

- 5. The recruiting efforts should include media mrt:reéch and speaking

. engagenents.

D. SCREENING

A CASA program should:

a. Have applicant submit a written application containing information about
educational background, employment history, and personal experiences with
child abuse and neglect.

b. dbtain and document at least two references from persons unrelated to the
applicant. _

c. Conduct a personal interview with the applicant.

2. CASA programs should conduct a formal security check of the volunteer
applicant by screening criminal records through local and state law enforcement
agencies and the Central Child Abuse Registry. If the volunteer has lived in
ancther state within the past five years, the CASA program, if possible, should
also conduct criminal records checks in that area. An applicant should be

rejected if he or she refuses to sign a release of information for appropriate
law enforcement checks. _

E. IRAINING

-1. CASA programs should:

a. Provide 40 hours of training through use of the official National Training
Curriculum for CASA/GAL Volunteers, available from the National CASA
Association.

b. Include instruction on:

© Roles and responsibilities of a CASA Volunteer (purpose, guidelines)
Confidentiality and data practices (record keeping)

Qiltural Awareness (understanding differences)

Child abuse & neglect (family & child dynamics)

Child Development (stages of growth & behaviar)

Permanency Planning (child welfare system, commmity resources)
Cammnication & Information gathering (report writing, interviewing
techniques)

o Juvenile Court Process (laws, operation of court system)

©  Advocacy (how to improve conditions for children)

0000O0O0

(See Camprehensive Training for the CASA/GAL for detailed descriptiaons of each
area)
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. 2. The initial CASA volunteer training should, if possible, include an
. opportunity for each participant to visit the court while it is in session to
observe proceedings.

3. The CASA program should provide training participants with the following
written materials:

. a. Copies of pertinent laws, regulations, policies

- b. A statement of camitment form clearly stating the minimm expectations of
the volunteer once trained

Cc. A copy of the National CASA Volunteer Orientation brochure
. d. A training marmual

4. The CASA program should use a variety of instructors, including program staff,
¥ attorneys, judges, agency representatives and other volunteers.
5. The CASA program should provide a minimm of 10 hours of in-service training
per year to volunteers once they are accepted into the program.

.~ 6. The CASA program should also provide ongoing training for attorneys involved

with CASA cases on how the CASA program operates, and how to effectively work
with volunteers. -

F. SELECTION AND APFOINIMENT OF VOLUNTEERS

/ 1. CASA programs should notify all applicants in writing of the status of their
application. The selection procedure should ensure that those not selected are
treated with dignity, respect and, if possible, referred to alternative volunteer
opportunities more suitable for them.

L 2. The judge should determine which cases are referred to the CASA program, and

all appointments and assigmments made by an appropriate order of the court.

v~ 3. CASA volunteers should be sworn in by the presiding judge.

J 4. CASA volunteers should be assigned at the earliest stages of the court

proceedings, in accordance with Recamendation # 15 fram the Metropolitan Judges
Cormi Report of the National Council of Juvenile & Family Court Judges,
- 1 H . 3 =T e 3.:“’:
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~ 5. Mwlmtee:sstnﬂdmtbeaésignedmthantwocrﬂmcass

A

simﬂtamaxly:ﬁunmberofmsesassigndshnﬂdbehighmmghtomamtam.
the interest of the volunteer and low enough to ensure quality work and to avoid
volunteer burnout.

6. CASA programs should be conscious of ethnic, cultural and religious diversity
\” when appointing volunteers to cases, and select volunteers based on experience,
understanding and skills to deal with these considerations.
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7. CASA programs and/or the court should notify all parties and agencies irwvolved
L. . in the case of the CASA volunteer’s appointment.

8. CASA volunteers should have complete and immediate access to all records and
/~ documents pertaining to the case.

G. SUPERVISION OF VOLUNTEERS

1. CASA program staff should be easily accessible, and make every effort to

v pmvmequlckandthorcughguldaxwetotheCASAvolmteerwhenheorshe1s
assigned to a case.

with the volunteer to review progress of the case.

3. CASA program supervisors should process the volumteer’s report to the court
. ardconsmerﬂxevolwmeer’sconcemsarﬁrecamerdatlm‘smatmelymmerso
as not to jecpardize the best interests of the child.

4. CASA volunteers should submit all recamnerﬂaticnsconcenﬁ.ngmeeasetothe

*’ program supervisor in a signed, written report. CASA program supervisors should
not alter the report without the consent of the CASA volunteer. If the
supervisor disagrees with the volunteer’s recommendation, a second report should
be submitted to the court under the supervisor’s signature.

i
!
i
[_ o 2. The CASA program supenn.sor should hold regularly scheduled case conferences
!
!

5. The CASA program should have a clear policy to guide volunteers and program
staff in the case of conflict regarding the case. The plan should include at
L. least one level of appeal to ancther authority (i.e. Board Grievance Camittee).

6. The CASA program should have a plan for the discharge or termination of a CASa
L ' volunteer by a designated authority. Appropriate grourds for dismissal include:

a. The volunteer takes action without program or court approval which
endangers the child or is outside the role or powers of the CASA program.

b. The volunteer violates a program policy, court rule or law.
c. The volunteer demonstrates inability to effectively carry ocut CASA duties.

d. The volunteer fails to complete required ongoing training.

e. The volunteer falsifies volunteer application or misrepresents facts
during the screening process.

7. The CASA program should evaluate all volunteers on an annual basis using a
. standardized evaluation form to review their performance and effectiveness. This
' should include an evaluation of the volunteer’s work on the case, participation
in oan—going training, and caments from the judge and/or juvenile court officer.

8. CASA programs should practice ongoing recognition of volunteers through

written and verbal acknowledgment by judges and staff, in program newsletters,
ard in the media.

- [
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H. RECORD KEEPING AND DATA MANAGEMENT

1. CASA programs should keep camplete case assigrment records; up~to-date
calendar of court hearings; monthly case log system; and copies of all volunteer
reports and correspondence concerning the case, including notes from phone or
in-person consultations. Case files should be returned to the court when the
volunteer is discharged.

2. CASA programs should collect accurate, thorough information about the
children/cases that came to the program, including:

a. Number of children served per year

b. Number of volunteers assigned to cases

Cc. Total number of children served to date

d. Demographic information about children served (age ranges, race, sex)

e. Breakdown of types of cases (number of sexual abuse, physical abuse,
neglect)

f. Number of cases closed and length of time each case was in the court
system

g. Average length of time children are in out-of-hame placement

h. Average length of time a child is in foster care from the time a CASA
volunteer is assigned to the case until a permanent placement is made

i. 'mepe.rcemageofdzildrenintmjurisdictimthatneededam
volunteer vs. those that were assigned a volunteer.

j. The rate of recidivism.

3. CASA programs should prepare anmual, written budgets reflecting:

a. Funding sources and amounts
b. How funds are allocated
C. Projected expenditures
d. Breakdown of actual expenses

4. CASA programs should campile a year-end report illustrating accatplismfent_:s of
the program. The report should be distributed to the National CASA Association,
funders and the cammnity.

5. CASA programs should provide staff and volunteers with a written program
policies, practices and procedures marual.



